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Introduction
[1]

Ms Xiao and Ms Sun met at the SkyCity Casino where they both gambled as

members of SkyCity Casino’s VIP programme. Ms Sun loaned money to Ms Xiao
over an 11-month period between April 2014 and March 2015. The total loan
amount documented was $800,000. A written loan agreement was entered into on
7 October 2014 (the Term Loan Agreement). From that date, further advances were
recorded by way of addenda to the Term Loan Agreement.
[2]

A key factual dispute is whether Ms Sun charged interest. Ms Xiao says that

interest was deducted from the sums advanced to her. Her position is that she
received approximately $133,000 in principal, of which $100,000 has been repaid.
The balance of the $800,000 represents capitalised interest.
[3]

Ms Sun denies that interest was charged and says that the full loan amount of

$800,000 was given to Ms Xiao.
[4]

Ms Xiao seeks relief on the basis that the Term Loan Agreement and the

addenda to that agreement are consumer credit contracts under the Credit Contracts
and Consumer Finance Act 2003 (CCCFA), and that as the requisite disclosure was
not provided, the loan agreements are unenforceable. Ms Xiao also seeks to have the
loan agreements reopened under the CCCFA on the basis that they are oppressive
and were entered into by oppressive means. Finally, Ms Xiao seeks a declaration
that the various loan agreements are illegal contracts and unenforceable, being
contracts for the provision of credit for gambling by a person conducting gambling,
in contravention of s 15 of the Gambling Act 2003.
[5]

For her part, Ms Sun denies that the loan agreements are consumer credit

contracts and says they are not oppressive, nor were they entered into by oppressive
means. She further says that she was not ‘conducting gambling’ for the purposes of
the Gambling Act. As an affirmative defence, Ms Sun seeks relief under s 76(1) of
the Contract and Commercial Law Act 2017 (CCLA) validating the Term Loan
Agreement of 7 October 2014 and the addenda to that agreement in the event the
Court determines that they are illegal contracts.

[6]

Ms Sun has also issued a counter-claim alleging that she advanced the sum of

$800,000, that Ms Xiao has only repaid $100,000 and that the balance of $700,000 is
therefore due and payable.
[7]

A determination as to whether interest was charged will inform a number of

other issues I need to decide. I will first set out the respective positions of Ms Xiao
and Ms Sun in relation to the dealings between them, the amounts loaned and
whether interest was charged and deducted. Both gave their evidence-in-chief by
direct examination. Both did so in the Mandarin language using an interpreter.
However, it was clear that each of them understood both spoken and written English
reasonably well.
Ms Xiao’s position
[8]

Ms Xiao was born in China and moved to New Zealand at the end of 2002.

She is known by the English name, Candy. She married Yang (Ray) Pan in 2009.
They have three children born in 2009, 2013 and 2015. She does not work and is
supported financially by her husband and by their families in China, who sometimes
transfer money to them.
[9]

Ms Xiao and Mr Pan own two properties together as joint tenants; an

apartment located at 513/149 Nelson Street (the Apartment), and the family home
located at 21 Loughros Place, Pinehill (the Home).
[10]

Before 2014, Ms Xiao went to the SkyCity casino from time to time, treating

gambling as a social activity for entertainment. She accepted that during 2012 and
2013 she went to the casino on 130 and 196 days respectively. She says she lost
overall during those years. If she had the money, she would play. If she did not have
the money, she would not play. She did not tell her husband that she was going to
the casino as he disliked her gambling.
[11]
2013.

She says she met Ms Sun (known as Lily) properly at the casino in about late

[12]

Ms Xiao went to China with her family over Christmas in 2013 and returned

to New Zealand in early February 2014. For the first month after her return, Sky
City’s records show that she experienced relative success, winning some $18,575
between 12 February 2014 and 14 March 2014. At that stage, she could fund her
gambling by using her own funds.

The funds were held in ASB accounts in

Ms Xiao’s name. These accounts were separate from the joint accounts she held
with her husband.
[13]

During this period, Ms Xiao became more closely acquainted with Ms Sun.

SkyCity gaming records show Ms Xiao and Ms Sun playing on the same tables from
7 March 2014. Blackjack was their favoured game, although they sometimes played
baccarat.
[14]

SkyCity records show that Ms Xiao suffered substantial gambling losses

around this time. In the course of three days between 17 and 19 March 2014,
Ms Xiao lost some $35,800. Her available funds in her ASB accounts were largely
depleted.
[15]

Ms Xiao also had a Chinese bank account with a balance equivalent to more

than $100,000. The Chinese bank account was connected to a Union Pay card. The
Union Pay card could not be used at ATMs or for cash withdrawals for amounts over
approximately $800. However, Ms Sun introduced Ms Xiao to a finance company
near SkyCity where Ms Xiao could withdraw money from her Union Pay card in
large amounts. Ms Xiao made her first withdrawal on 24 March 2014. Her spending
and gambling losses began to increase.
[16]

As the two women came to know each other, Ms Xiao told Ms Sun about her

family background, including the fact that her husband was quite rich. Ms Xiao told
Ms Sun that she was hiding her gambling from her family and was scared to tell
them about it. She told Ms Sun that if her husband found out that she was spending
so much time gambling at SkyCity, they would probably end up divorced.
[17]

In turn, Ms Sun told Ms Xiao that basically she won every time she went to

the casino because she was a professional and she knew how to count cards. She

also told Ms Xiao that she had been a dealer at SkyCity. Ms Sun gave Ms Xiao
advice about gambling techniques.
[18]

Ms Sun also told Ms Xiao about Zhang Hui, whom she described as her

husband and the father of her daughter. She said that he ran a restaurant and was
very rich. She later told Ms Xiao that Mr Zhang had been arrested and had gone to
prison on drug charges.
[19]

At some point early on in their friendship, Ms Sun and Ms Xiao exchanged

phone numbers and WeChat1 contact information so they could exchange messages.
They communicated through WeChat frequently but Ms Xiao would delete her
messages on a daily basis to avoid her family finding out about her gambling.
First oral ‘loan agreement’
[20]

By April 2014, Ms Xiao had lost a significant amount of money at the casino.

On 8 April 2014, she was playing with Ms Sun, who was due to travel to China later
that day. Ms Xiao said Ms Sun offered to leave her $10,000 worth of chips in a
single chip (a chocolate chip) to gamble with while Ms Sun was away. Ms Sun left
her a further $5,000 to deposit into the account of Shang Hong Li (also known as
Elder Sister Li), who also gambled with Ms Sun. Ms Xiao made the deposit of
$5,000 a few days later.
[21]

While Ms Sun was away, Ms Xiao continued to lose money at the casino and

had withdrawn virtually all the money in her ASB accounts and on her Union Pay
card. She says she was in communication with Ms Sun in China, who arranged for
Ms Xiao to borrow money from Ms Sun’s friend in New Zealand, Wenbo (Steven)
Liu. This resulted in a $7,000 deposit into Ms Xiao’s account on 1 May 2014.
Ms Xiao lost this money gambling.
[22]

On Ms Sun’s return from China on 19 May 2014, she contacted Ms Xiao and

asked for immediate repayment of the $10,000. Ms Xiao told her that she was
unable to make the repayment immediately and asked for a few days’ grace. She
1

WeChat is an application that can be used on smart phones to send messages and images
between two or more persons.

said Ms Sun was very angry. Ms Sun said that she could not wait and that she would
go to Ms Xiao’s home. Ms Sun told her that she needed the money to win money at
the casino, asking “how else could I live”?
[23]

Later that day, Ms Sun contacted Ms Xiao again and told her that she had a

friend (lender friend)2 who could lend Ms Xiao the money. Ms Sun did not name her
lender friend but said he was in Dalian in China. The initial proposal by Ms Sun was
that the amount of the loan would be $20,000 and that her lender friend would
charge four per cent interest per week, payable in advance. However, Ms Sun said,
after Ms Xiao had paid the interest of four per cent, repaid Ms Sun the $10,000 and
given Ms Sun chips to repay Mr Liu, the money left over might not be sufficient for
Ms Xiao to gamble with. Ms Sun then said her lender friend could instead lend
Ms Xiao $30,000.
[24]

The agreement reached, Ms Xiao said, was:
(a)

The loan amount was $30,000;

(b)

Interest was payable in advance at the rate of four per cent per week
($1,200 per week);

(c)

The interest payment for the first week would be deducted from the
loan amount to be advanced; and

(d)

Ms Xiao would repay Ms Sun the $10,000 she owed her from the
loan amount to be advanced.

[25]

Ms Xiao and Ms Sun arranged to meet at SkyCity on 21 May 2014 for

Ms Sun to deliver the money. Ms Xiao said that Ms Sun drafted a handwritten note
(a loan slip) which Ms Xiao was required to copy out and sign, recording the loan
amount of $30,000. That note has not been produced. Ms Sun directed Ms Xiao to
write the note as if Ms Xiao owed the money to either Ms Sun or to her friend
Mr Liu (although Ms Sun told Ms Xiao that Mr Liu was not the lender).

2

For the purposes of this judgment, a reference to Ms Sun’s “lender friend” is a reference to the
unnamed friend who was said to be the source of funds loaned to Ms Xiao.

[26]

Ms Xiao said that she received only $28,800 after the deduction of interest.

She said she then repaid the $10,000 owing to Ms Sun and gave money to Ms Sun
for her to repay Mr Liu the $7,000 she had borrowed from him, using either cash or
chips to do so.
[27]

The next day she lost money gambling once again.

Second oral ‘loan agreement’
[28]

Ms Xiao said that she continued to gamble with Ms Sun each day and within

a week, she had lost the amount of the loan that she had received. She said that she
did not know what to do as she had no money to pay the following week’s interest
due on 28 May 2014. The only thing she could think of was to borrow more money
to first pay the interest and then use the remaining amount to try and earn a profit
from gambling. She discussed this with Ms Sun, who told her that if she could not
come up with the interest payment, then they would both be in trouble. Ms Sun said
her lender friend had a powerful background and that ‘they’ were all associated with
gangs. She had got to know ‘these people’ through Mr Zhang.
[29]

It was agreed that Ms Sun would approach her lender friend to borrow more

money. Ms Sun reported back that the lender friend had agreed to loan a further
$20,000 but the interest rate would have to be five per cent per week. Ms Xiao
agreed to this and accepted the loan on the basis that:
(a)

$1,200 would be deducted to meet the interest due on the (first)
$30,000 loan; and

(b)

A further $1,000 would be deducted as the first week’s interest on
the $20,000 new loan.

[30]

Ms Xiao said that, in accordance with the arrangement, she received $17,800.

She also signed a loan slip for $20,000, which was kept by Ms Sun.
[31]

Thereafter, Ms Xiao said she paid Ms Sun on a weekly basis an amount of

four per cent interest per week on the $30,000 and five per cent per week on the
$20,000. These transactions were usually in the toilets in SkyCity as Ms Sun had

said that there were cameras elsewhere. If they were seen, Ms Sun said they would
be in trouble. For Ms Xiao, that meant that ‘the operation of usury’ would be dealt
with by the casino and she would have nowhere to go to make a profit and so would
not be able to pay interest.
Third oral ‘loan agreement’
[32]

By the beginning of June 2014, Ms Xiao had lost the balance of the $20,000

loan that she had received. She said she asked Ms Sun if Ms Sun would borrow
again from her lender friend. She said Ms Sun responded in the same way as on the
previous occasions: at first, she was angry, but she then agreed to borrow more
money, provided the interest was deducted first.
[33]

The amount of the loan on this occasion was $20,000, again with interest at

five per cent per week. Ms Xiao said she received around $16,800 of the $20,000.
Ms Xiao again signed a loan slip, which was kept by Ms Sun.
[34]

Ms Xiao said that the three loans were not necessarily given to her on the

same day of the week, so she had different week days on which she was required to
pay the interest. On a day when interest was due, Ms Sun would remind her either
by WeChat or in person as they were meeting at SkyCity every day apart from
Sundays.
[35]

As noted above, Ms Xiao deleted her WeChat messages after receiving them

as she was worried that her husband would find out about her gambling. For the
same reason, she did not keep any of the loan slips and did not have any independent
record of the loans.
[36]

By early June 2014, the total amount borrowed by Ms Xiao from Ms Sun’s

lender friend was $70,000 but with interest deducted, as referred to above. In other
words, the $70,000 was a “paper total”.

The 7 June 2014 incident
[37]

On 7 June 2014, there was an incident at SkyCity when Ms Xiao was playing

blackjack with Ms Sun. According to SkyCity records, Ms Xiao was seen by a staff
member to have thrown a chip onto the table after the winning hand had been dealt.
She received an overpayment of $400. An investigation was made by SkyCity in
relation to Ms Xiao’s conduct. She was spoken to by a staff member and was told
that the incident could be a symptom of a gambling problem. Ms Xiao returned the
money. The staff member told Ms Xiao that she would be stood down and could not
go back to SkyCity until they contacted her. Ms Xiao said that she did not think it
was cheating at the time but later on she realised the severity of it. However, she did
not accept the description of the event as recorded in SkyCity’s records.
[38]

Ms Xiao said the inability to go to SkyCity was a real problem for her, as she

still had a large amount of interest to pay every week and she could not think of any
way to pay that amount other than from gambling profits at SkyCity. So, on 10 and
13 June 2014, she and Ms Sun drove to Hamilton to gamble at the casino there.
However, as the Hamilton casino is also owned by SkyCity, her presence at the
Hamilton casino came to the attention of the staff at SkyCity Auckland.
[39]

After being spoken to further by casino staff, Ms Xiao identified herself as a

problem gambler and voluntarily excluded herself for three months from 20 June
2014.3 The exclusion applied only to the gaming areas of SkyCity and not the entire
premises.
Self-exclusion period (20 June 2014 to 2 October 2014)
[40]

After her exclusion from SkyCity, Ms Xiao discussed her options with

Ms Sun, who told her that one option was for Ms Xiao to repay the $70,000 in one
go so that they did not get into trouble. Another option was to pay weekly interest
until Ms Xiao had repaid all the principal amounts. Ms Sun again told her that if the
interest was not paid, then they would both be in trouble as the people associated
with the lender friend had ‘very powerful backgrounds’.

3

See Gambling Act 2003, s 310.

[41]

Ms Xiao said she thought about approaching her parents for the $70,000 but

she said it would have been quite daunting to tell them. She said the outcome of the
discussion with Ms Sun was that she could only get the necessary amount of money
by winning at the casino. Ms Xiao therefore agreed with Ms Sun’s other proposal
that Ms Sun would gamble on Ms Xiao’s behalf at SkyCity during the self-exclusion
period.
[42]

At that time, Ms Xiao said she needed to pay “about over $4,000” in interest

each week. Initially, they calculated that Ms Sun would need to win between $500
and $700 per day for Ms Xiao to be able to make the interest payments and so
Ms Sun set a target of $1,000 a day (five days a week). When that target was
reached Ms Sun would stop for the day. This target later increased as Ms Sun
reported losses on Ms Xiao’s behalf and Ms Xiao’s borrowing, and weekly interest
payments, increased.
[43]

During the period when Ms Sun was gambling on Ms Xiao’s behalf, Ms Xiao

would come to the SkyCity complex most days (apart from Sundays) to meet up
with Ms Sun. Ms Xiao would position herself on level three of the complex at a
place where she could look down onto the gambling area on level two. Although she
could see Ms Sun playing blackjack, she was not able to identify individual chips or
cards. However, Ms Xiao could see the general run of play and whether Ms Sun was
on a winning or losing streak, as she could see whether the dealer was paying out
chips to Ms Sun or collecting them when she lost. For the most part, however,
Ms Xiao was reliant on what Ms Sun reported to her when they met up.
[44]

After Ms Sun had completed her play for the day, the two women would meet

on level three and go to the toilets to divide the money. Ms Xiao would give Ms Sun
anything above the target and gave the example that if Ms Sun had won $1,650, then
she would give $1,500 (the target) to Ms Xiao and Ms Sun would keep the extra
$150. Ms Xiao was required to use her share of the winnings to pay the weekly
interest instalment to Ms Sun for her to pass on to her lender friend.
[45]

On some days, Ms Sun would tell Ms Xiao that she had lost the bank roll

(which was effectively Ms Xiao’s money). On other occasions, Ms Sun would tell

Ms Xiao that she had not only lost the bank roll, but had continued to gamble using
her own money or her lender friend’s money in order to try to recoup the losses,
without having asked Ms Xiao first whether she should do so. Ms Sun would then
report that this additional money was also lost. This occurred on occasions both
when Ms Xiao was present on level three and also when she was not at the SkyCity
complex. For example, on one occasion, Ms Sun told Ms Xiao that she had lost
$20,000 and because she was gambling for Ms Xiao, Ms Xiao had to repay it to her.
Ms Xiao said she believed her at the time. She thought that Ms Sun was trying to
keep her out of trouble with Ms Sun’s lender friend.
[46]

When Ms Sun reported having lost her own money when gambling for

Ms Xiao in addition to the bank roll she was using to gamble for Ms Xiao, she would
tell Ms Xiao that she needed to repay Ms Sun’s own money first, as she needed it to
gamble for herself.

If Ms Xiao had sufficient funds remaining from previous

advances, she would use those to pay Ms Sun. Usually she would need to borrow
more. This was not only to pay Ms Sun and to pay interest to Ms Sun for her lender
friend, but to have a sufficient bank roll so that Ms Sun could continue to gamble for
her in order to meet future interest payments. However, Ms Xiao said this additional
borrowing only made things worse. Ms Xiao said “… up until the end I remember I
had to pay interest every day, and I remember Ms Sun told me in a very forceful
manner that she has to see me, she must get that part of the interest off me.”
[47]

At the time of each advance, Ms Xiao signed a new loan slip, which recorded

the new total of the “on-paper” advances (without taking into account the deductions
for interest and gambling losses). Ms Sun retained the loan slips.
[48]

At this point in the narrative, I refer briefly to Ms Sun’s evidence to give

context. Ms Sun said that she gave each old loan slip to Ms Xiao once a new loan
slip with the updated (cumulative) total was signed. In fact, Ms Sun appears to have
kept at least two of the old loan slips. She produced photographs of those. Ms Xiao
accepted that she wrote out these loan slips as directed by Ms Sun. Those loan slips
indicate as follows:

(a)

By 5 August 2014, the “on-paper” advances had doubled from
$70,000 to $140,000 over a seven-and-a-half-week period.

(b)

By 20 October 2014, the day before Ms Xiao’s three-month selfexclusion period ended, the “on-paper” loan amount had reached
$225,000. This was an increase of $85,000 over an eight-week
period. Ms Xiao said the increase was due to Ms Sun’s gambling on
her behalf, plus the interest repayments due in respect of the loan.

[49]

In addition to signing the loan slips, Ms Xiao said that in mid-July 2014

Ms Sun told her that her lender friend required Ms Xiao to sign a formal written loan
agreement for $100,000, which was the “on-paper” borrowing at that point. There
was no copy of this document produced in evidence. However, Ms Xiao said that
both she and Ms Sun signed the document.
[50]

Ms Xiao also said that before she signed the agreement, she telephoned some

law firms. She said she was told by some that they “couldn’t take the case” because
of the interest rate. She said the lawyers told her “it’s not legal, it’s loan shark … So,
no lawyer could represent me on it”. I add at this point that there was then some
uncertainty on Ms Xiao’s part as to whether these phone calls occurred at this time or
prior to the Term Loan Agreement of 7 October 2014 which I refer to below.
Other borrowings by Ms Xiao during self-exclusion period
[51]

In order to keep up with the interest payments to Ms Sun for Ms Sun’s lender

friend, Ms Xiao resorted to borrowing money from friends. But that was not enough
to cover the weekly interest payments. She said she was under extreme stress every
week and as she had not told anyone about her borrowing, Ms Sun was the only
person she could turn to. Ms Xiao would plead with Ms Sun to help her, Ms Sun
would get upset and then later in the day would agree to get more money for
Ms Xiao from her lender friend. Ms Xiao would hand any loaned money to Ms Sun
for Ms Sun to manage.
[52]

One of the other friends was Gao Wei Wei, a friend in China, who helped

Ms Xiao to obtain three bank loans of RMB90,000, RMB30,000 and RMB50,000.

Ms Xiao received those amounts through Dong Ping International, a foreign
exchange company, between 3 and 28 July 2014. The total amount of the loan was
around NZ$30,000.4
[53]

A second person was Ms Sun’s friend, Mr Liu. This was the second instance

of lending from Mr Liu and it was again arranged by Ms Sun. Ms Sun told Ms Xiao
that they could borrow money against the car that Ms Sun drove, which was owned
by Mr Liu. Ms Sun asked Mr Liu, as the legal owner of the car, to sign a loan
contract with a finance company as the borrower, which he did on 8 July 2014.
Mr Liu received just over $12,000 from the financier that day. There were two
separate amounts of $10,000 and $2,000 advanced. Neither amount was given to
Ms Xiao. The $10,000 withdrawal was taken by Ms Sun for either interest or further
gambling.
[54]

To give context, I refer to Mr Liu’s evidence. He said he was required to

make weekly payments of $135.22 to the finance company. Ms Sun, Ms Xiao and
Mr Liu agreed that Ms Xiao would pay him $150 per week to ensure that he also
benefited from the arrangement.
[55]

In addition, Ms Sun arranged for one of her friends, Ting Ting Lu, to deposit

$10,000 into Ms Xiao’s bank account on 4 September 2014. This deposit was
treated by Ms Sun and Ms Xiao as an advance by Ms Sun to Ms Xiao. Ms Xiao later
repaid this amount in full.
Ms Xiao’s return to SkyCity
[56]

On 29 September 2014, Ms Xiao met with SkyCity staff to arrange the lifting

of the exclusion order. They agreed that she could return but told Ms Xiao that it
could take a few days to arrange for the lifting of the order.
[57]

On the same day, Ms Sun’s mobile phone was stolen. Ms Sun was angry at

the loss of her phone and blamed Ms Xiao (even though Ms Xiao was not with her
when it was stolen) because it was stolen while she was gambling on Ms Xiao’s

4

The parties used an approximate conversion rate of RMB5 to $1.

behalf. Ms Xiao agreed to buy her a new phone as a replacement. The loss of
Ms Sun’s phone explains why the WeChat messages (referred to later in the
judgment) are only available from 29 September 2014.
[58]

When Ms Xiao returned to SkyCity on 3 October 2014, she needed money to

finance her gambling. She first turned to Ms Sun but Ms Sun told her she could not
get any more money from her lender friend.
[59]

Ms Xiao and her husband, Mr Pan, had a safe in their home in which they

kept cash, including money from Mr Pan’s family. On occasion, the amounts were
substantial. From October 2014, Ms Xiao started taking money from the safe to use
to gamble at SkyCity, to make interest payments to Ms Sun for Ms Sun’s lender
friend and also to make payments to Mr Liu. For example, on 5 October 2014,
Ms Xiao took $5,000 from the safe and the next day she deposited $4,000 into
Mr Liu’s bank account.
The Term Loan Agreement of 7 October 2014
[60]

On 6 October 2014, Ms Xiao received a WeChat message from Ms Sun

saying her lender friend was unable to loan more funds. Later the same day, Ms Sun
messaged Ms Xiao saying:
He has replied … Said have to sign a mortgage contract. Go to the lawyer’s
office to sign … Car and house, however the car is apparently not enough …
The car is not enough … he is firm in signing a contract … it has to be done
no matter if you borrow or not … no matter if it is the last time a contract
has to be signed.

[61]

By this stage, the “on-paper” loan was $225,000. The available WeChat

records indicate that Ms Xiao asked whether it was okay to directly sign for
$250,000, incorporating a further loan amount of $25,000.
[62]

Ms Xiao said Ms Sun told her that as Ms Xiao’s husband was a joint owner

of the Apartment, but was not to be party to the proposed loan agreement, Ms Sun
could not register a mortgage over the Apartment. Instead, she told Ms Xiao it
would be necessary to register a caveat over the property. Ms Sun told Ms Xiao that

the purpose of doing this was to show her lender friend, as it was her friend who said
that this document must be prepared.
[63]

Ms Xiao signed the Term Loan Agreement dated 7 October 2014 at the

offices of Focus Law. Margaret Chen of Focus Law acted for Ms Sun.5 The
agreement was not signed by Ms Sun. The terms included the following:
(a)

Ms Sun was the lender (although Ms Xiao understood Ms Sun was
representing someone else) and Ms Xiao was the borrower;

(b)

The principal sum was $250,000, comprising of loan advances of
“… various sums from May 2014 to date”;

(c)

The term of the loan was six months with the principal repayable in
April 2015;

(d)

The interest rate was left blank;

(e)

The interest commencement date and interest dates were described
as “N/A” (i.e. not applicable);

(f)

Ms Xiao agreed to give security (through a separate instrument
which Ms Xiao did not sign) over the Apartment which was jointly
owned by Ms Xiao and her husband; and

(g)

The loan was conditional upon Ms Xiao signing the Term Loan
Agreement, “together with all of the securities”.

[64]

Ms Xiao explained that the reason the interest rate was left blank was because

both she and Ms Sun were aware that the amount of interest being charged (between
200 and 300 per cent per annum) would be unlawful.

5

I note that after 7 October 2014, Focus Law was incorporated into the law firm Kirkland
Morrison O’Callahan & Ho (now known as K3 Legal). For ease of reference, I will use the
name Focus Law throughout this judgment.

[65]

Ms Xiao said that the six-month term was only nominal and that Ms Sun had

told her that, as long as the interest was paid, the Term Loan Agreement could be
extended. Ms Xiao did not take a copy of the Term Loan Agreement out of fear of
her husband finding out about her gambling.
[66]

At the same time, Ms Xiao signed a form releasing Focus Law from all

liability. The form relevantly provides:

[67]

1.

Xiufang SUN has instructed us to prepare a Term Loan Agreement for
her and you.

2.

You have come to our offices to execute the Term Loan Agreement.

3.

We have explained to you that we do not act for you and that you
should obtain independent legal advice prior to the signing of the Term
Loan Agreement.

4.

Despite our advice above, you have elected not to obtain independent
legal advice.

5.

Please sign and return this letter in acknowledgement of our advice to
you and release us from all liability on your decision.

Ms Xiao did not receive any disclosure documents from Ms Sun. Nor did she

take any legal advice before signing the Term Loan Agreement.
[68]

After signing the Term Loan Agreement, Ms Sun delivered the further

advance to Ms Xiao, who received around $10,000 (out of $25,000) in her hand.
This was quickly used up. Ms Xiao’s interest payments to Ms Sun were now over
$12,500 per week.
[69]

Ms Xiao was unable to recall the exact dates or amounts of advances from

this date, but said that each and every advance was used to make interest payments,
with any remainder used to gamble to try and win more money to pay the following
week’s interest.
[70]

Ms Xiao also continued to take money from the safe at home. By 21 October

2014, Ms Xiao sent a WeChat message to Ms Sun saying that she would be in big
trouble if it were discovered that she owed her husband “$20,000 plus”.

Further advances and travel to Hong Kong
[71]

Ms Xiao was planning to travel to Hong Kong in October 2014. In the days

leading up to this travel, Ms Xiao and Ms Sun discussed how she could make
$25,000, which would be enough to cover her interest payments while she was away.
Ms Sun arranged for her lender friend to lend another $30,000 to Ms Xiao. Ms Xiao
says she received about $16,000 of that, the rest being deducted for interest
repayments. On 23 October 2014, Ms Xiao went to Hong Kong for five days.
[72]

Ms Xiao’s recollection was that while she was in Hong Kong, Ms Sun lost

$10,000 gambling on her behalf.
Dealings with Ye Shinkarenko
[73]

By 7 November 2014, a new person had entered the picture, Ye Shinkarenko.

Ms Shinkarenko worked at SkyCity as a blackjack dealer until 30 October 2014 and
was known to Ms Sun. Ms Shinkarenko was called as a witness for Ms Xiao and her
evidence is an important part of Ms Xiao’s case.

I address Ms Shinkarenko’s

evidence in more detail later in this judgment.
[74]

Ms Xiao’s evidence was that Ms Sun arranged for Ms Shinkarenko to lend

money to Ms Xiao. This would be used to pay the interest on the $250,000 recorded
in the Term Loan Agreement, plus the interest on the subsequent $30,000 borrowed
before Ms Xiao’s trip to Hong Kong.
[75]

The first amount loaned by Ms Shinkarenko on 7 November 2014 was

$70,000. However, as with the loans Ms Sun had arranged, interest at four per cent
per week was deducted from the amount advanced by Ms Shinkarenko.
Ms Shinkarenko did not give the money to Ms Xiao, but rather gave it to Ms Sun
who deducted a further one per cent interest for herself before giving the balance to
Ms Xiao.
[76]

Further loans from Ms Shinkarenko followed the same pattern, with the total

“on-paper” amount loaned by Ms Shinkarenko to Ms Xiao (via Ms Sun) coming to
$380,000 by 11 February 2015.

Ms Sun introduces Ms Xiao to another money lender
[77]

Ms Xiao was unable to keep up with her interest payments.

[78]

Ms Sun knew a person by the name of Lin Feng as a friend or associate of

Mr Zhang. Through Ms Sun, Ms Xiao made arrangements to borrow approximately
$20,000 from Mr Lin in late October or early November 2014, paying an interest
rate of three to four per cent per week. This was less than the amount she was
charged by Ms Sun’s lender friend, so Ms Xiao considered it could be a better
option.
[79]

Ms Xiao also borrowed money from family in China and friends in order to

make the interest payments, although she did not pay any interest to those people.
She also sought to borrow money from a person by the name of Dong Yuan by way
of Ms Dong borrowing from a bank in China at a much lower interest rate to enable
her to clear her loan from Ms Sun’s lender friend. However, that borrowing did not
eventuate.
First addendum to the Term Loan Agreement dated 21 January 2015
[80]

Around the middle of January 2015, Ms Sun told Ms Xiao that the total

amount borrowed was now $530,000 ($250,000 as documented in the Term Loan
Agreement, plus another $280,000 since then). Ms Sun said that her lender friend
required Ms Xiao to sign an addendum to the Term Loan Agreement to record the
further $280,000 allegedly advanced.
[81]

On 21 January 2015, the Term Loan Agreement was varied by means of an

additional addendum which both Ms Sun and Ms Xiao signed, again at the offices of
Focus Law in the presence of Ms Chen who witnessed their signatures.

The

additional addendum:
(a)

Extended the term expiry date for the Term Loan Agreement by
six months to 21 July 2015;

(b)

Recorded that Ms Xiao was to borrow an additional amount of

$280,000 from Ms Sun on the same terms and conditions as set out
in the Term Loan Agreement; and
(c)

Deemed the further advance to be part of the principal sum to be
secured by the Apartment.

[82]

[83]

Ms Xiao again signed a release form which stated:
1.

Xiufang SUN has instructed us to prepare an Addendum Term Loan
Agreement for her and you.

2.

You have come to our offices to execute the Addendum.

3.

We have explained to you that we do not act for you and that you
should obtain independent legal advice prior to the signing of the
Addendum.

4.

Despite our advice above, you have elected not to obtain
independent legal advice.

5.

Please sign and return this letter in acknowledgement of our advice
to you and release us from all liability on your decision.

Ms Xiao did not take legal advice before signing the addendum. Nor did she

receive any disclosure documents.
[84]

Ms Xiao’s position is that, as with the earlier advances, she had not received

the full amount of $280,000 from Ms Sun between 7 October 2014 and 21 January
2015, as that sum included interest deducted in advance and gambling losses
incurred by Ms Sun while Ms Xiao was in Hong Kong. Interest payments for
Ms Sun’s lender friend were now just under $26,500 per week.
[85]

Ms Xiao did not give details of the individual loan amounts that made up the

$280,000. However, she said that the advances were made after 7 October 2014, but
prior to 21 January 2015. During that period, she gambled “basically five days a
week” with Ms Sun. She also continued to pay interest on a weekly basis. She tried
to borrow from friends or took money surreptitiously from her husband’s safe at
home. If she had no other options, Ms Xiao would beg Ms Sun to borrow from her
lender friend.

Second addendum to the Term Loan Agreement dated 23 February 2015
[86]

In late January and early February 2015, Ms Sun arranged for Ms Xiao to

borrow further amounts from her lender friend so that Ms Xiao could make her
interest payments and continue to gamble.
[87]

Ms Xiao made direct deposits into the BNZ account which Ms Sun was using

(but which was in fact one of Ms Shinkarenko’s accounts) in the amounts of $5,000
on 26 January 2015 and $3,400 on 12 February 2015.
[88]

On 11 February 2015, Ms Xiao received money from her family in China by

way of a transfer of $59,975 into her ASB account. Ms Xiao withdrew most of that
amount on 17 and 18 February 2015 and used it for gambling.
[89]

Ms Sun also gambled on Ms Xiao’s behalf on two occasions during February

2015, the first on 5 February and the second on 20 February 2015.
[90]

On 23 February 2015, Ms Xiao and Ms Sun signed a second additional

addendum to the Term Loan Agreement. Again, it was signed at Focus Law and
their signatures were witnessed by Ms Chen. The second additional addendum
provided that Ms Xiao was to borrow an additional $100,000 from Ms Sun on the
same terms and conditions as the Term Loan Agreement on the basis that:
(a)

It would be repayable within three weeks of being advanced;

(b)

Ms Xiao agreed to pledge the Home which she owned jointly with
her husband as additional security to secure all sums advanced to
that date or in the future; and

(c)

The security over the Apartment and the Home were “all obligation”
mortgages securing all obligations, defined as “principle [sic] sum,
any interest and any loss, costs (including legal costs) or otherwise
that the Lender suffers as a result of the Borrower’s breach of the
TLA, AA and this Second Additional Addendum”.

[91]

[92]

Again, Ms Xiao signed a release form which stated:
2.

You have come to our offices to execute the Second Addendum to
the Term Loan Agreement.

3.

We have explained to you that we do not act for you and that you
should obtain independent legal advice prior to the signing of the
Second Addendum to the Term Loan Agreement.

4.

You have had sufficient time and opportunity to engage independent
legal advice before deciding to enter into the Second Addendum to
the Term Loan Agreement.

5.

Despite our advice above, you have elected not to obtain
independent legal advice.

6.

Please sign and return this letter in acknowledgement of our advice
to you and release us from all liability on your decision.

Again, Ms Xiao did not take legal advice before signing the second additional

addendum. Nor did she receive any disclosure documents.
[93]

When asked why the Home was added as a security in addition to the

Apartment, Ms Xiao said:
A.

At that time I didn’t have any other options because if I didn’t sign it
I wasn’t able to get more money to repay the interest and to gamble,
I wouldn’t have additional money. Also Ms Sun kept on telling me,
“It wouldn’t matter provided that I didn’t sell this property, your
husband won’t find it out.” That is why I was willing to get more
money to cover this interest, or we [use] small amount which was
left after covering interest and to use this small amount for
gambling.

Q.

What would happen if you just stop paying the interest?

A.

I never thought of stopping paying interest because Ms Sun was with
me every day and what I was thinking is that if I stop making
payment of the interest I would be in trouble and she would be in
trouble as well and it was also possible that this thing would be
found out by family members.

Q.

Who would you be in trouble with?

A.

At that time Ms Sun told me both myself and she would be in
trouble, given this was the money she helped me to borrow. That is
why she would be responsible to collect the interest each day.

Q.

And my question was, who would you and Ms Sun be in trouble
with?

[94]

A.

The lender.

Q.

If you could turn to 448 and that is a letter from Focus Law to you
dated 20 February, just before I – I just want to go back and you’ve
said that you’d be in trouble with the lender, what sort of trouble
would that be?

A.

I didn’t dare to think about it because these lenders are the people
that were involved in the drug deals or they were the gangs, that’s
why I didn’t dare to think about it given I didn’t want any trouble.

By that stage, Ms Xiao was paying around $31,500 per week in interest to

Ms Sun. As with previous advances, Ms Xiao’s evidence was that interest payable
was deducted in advance from the $100,000 documented in the second additional
addendum. She said that Ms Sun might also have made deductions for money that
Ms Sun had lost while gambling on Ms Xiao’s behalf.
Third addendum to the Term Loan Agreement dated 24 March 2015
[95]

In around February or March 2015, Ms Xiao had borrowed a sum of $20,000

from another money lender, whom she knew as Terry. However, she was concerned
that he would tell someone from SkyCity about the loan and she was accordingly
looking for a way to repay him.
[96]

On around 17 March 2015, Ms Xiao’s husband discovered money was

missing from the safe in their home. Ms Xiao admitted to her husband that she had
been gambling and that she had lost a lot of money, including the money from her
Union Pay card account. Ms Xiao says that she did not feel able to tell him the full
extent of her gambling losses but confessed to losing $150,000. Mr Pan telephoned
Ms Xiao’s parents in China and told them of Ms Xiao’s losses.
[97]

By this stage, Ms Xiao could not pay the interest on the loans from Ms Sun’s

lender friend. On around 19 March 2015, Ms Sun offered to arrange for her lender
friend to lend Ms Xiao a further $100,000. Ms Xiao accepted that offer but only
received around $60,000 from Ms Sun in cash with interest deducted in advance.
[98]

On 24 March 2015, Ms Xiao and Ms Sun signed a third additional addendum

to the Term Loan Agreement, again at the offices of Focus Law. Ms Chen, again,
witnessed their signatures. The terms included the following:

(a)

Ms Xiao was to borrow an additional sum of $170,0006 from
Ms Sun on the same terms and conditions as the Term Loan
Agreement;

(b)

The principal was to be repaid on or before 21 July 2015;

(c)

The Term Loan Agreement, first and second Addenda had created all
obligation mortgages over the Apartment and Home; and

(d)

All other sums mentioned in the previous documents had been
advanced.

[99]

The release form signed by Ms Xiao was as follows:
2.

You have come to our offices to execute the Third Addendum to the
Term Loan Agreement.

3.

We have explained to you that we do not act for you and that you
should obtain independent legal advice prior to the signing of the
Third Addendum to the Term Loan Agreement.

4.

You have had sufficient time and opportunity to engage independent
legal advice before deciding to enter into the Third Addendum to the
Term Loan Agreement.

5.

Despite our advice above, you have elected not to obtain
independent legal advice.

6.

Please sign and return this letter in acknowledgement of our advice
to you and release us from all liability on your decision.

[100] Ms Xiao said she had to sign the third additional addendum, otherwise she
would be in trouble. She did not want the lenders to find out where her home was, in
case they caused trouble with her family.
[101] As on the previous occasions, Ms Xiao did not take independent legal advice
before signing the third additional addendum. Nor did she receive any disclosure
documents.
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See [157] to [161] below for Ms Sun’s account.

[102] The interest was by then around $40,0007 per week.
Subsequent events
[103] In late April 2015, Ms Shinkarenko made a complaint to SkyCity about
Ms Sun’s lending activities.
[104] Not long after Ms Shinkarenko’s complaint, Ms Xiao and Ms Sun fell out.
Ms Xiao could not afford her interest payments and stopped making payments. It is
not clear precisely when Ms Xiao stopped paying interest. This led to arguments.
[105] One of the arguments between Ms Sun and Ms Xiao occurred in April 2015
when Ms Sun demanded that if Ms Xiao could not make a payment to her, then
Ms Xiao would need to give Ms Sun her Rolex watch, which was a gift from
Ms Xiao’s husband. Ms Xiao had previously allowed Ms Sun to hold her watch as
security but was not willing to do so on this occasion as she was concerned that her
husband would find out. The argument was resolved by the intervention of Ms Sun’s
friend, Shuqin Zheng, who agreed to pay $9,000 or $10,000 to Ms Sun for Ms Xiao.
Ms Xiao repaid Mrs Zheng the following day.
[106] Another argument occurred in April or May 2015 when Ms Sun saw Ms Xiao
gambling and took Ms Xiao’s handbag, which contained cash. Ms Sun ran into the
carpark and Ms Xiao followed her. They then argued in Ms Xiao’s car and the
argument ended with Ms Sun slapping Ms Xiao. A security officer saw this. When
questioned, Ms Xiao did not tell him what had happened as she was afraid she would
not be able to come back to SkyCity and she would therefore have no way to earn
money to pay interest. Ms Sun agreed to accept a lower rate of interest, which
Ms Xiao thought was around $20,000 per month.
[107] On 18 April 2015, Ms Xiao made a payment of RMB50,000 (approximately
$10,000) into a Chinese bank account belonging to Ms Sun’s mother. In a WeChat
message, Ms Xiao said to Ms Sun that it was a payment of interest for Ms Sun’s
lender friend.
7

This amount is based on a total loan amount of $800,000. For an explanation of the total
amount, refer [158] to [161] below.

[108] Ms Xiao gave birth to her third child on 11 May 2015. By that stage, she had
discussed her problems with her mother (although she had not disclosed the full
extent of her borrowing) and her mother gave her some money to pay Ms Sun. On
18 May 2015, Ms Xiao went to Ms Sun’s lawyer’s office to make a payment of
$90,000 in reduction of the principal owing.

The earlier $10,000 payment to

Ms Sun’s mother was treated as a principal payment. Accordingly, by 18 May 2015,
Ms Xiao had repaid $100,000 to Ms Sun.
Involvement of lawyers
[109] On 3 June 2015, a lawyer, whom Ms Xiao had engaged, emailed Ms Sun’s
lawyer and asked for copies of documents and disclosure documents.

There

followed an exchange of solicitors’ correspondence in the course of which Ms Sun
asserted that Ms Xiao had granted security over the Apartment and the Home to
Ms Sun under cl 5(g) of the mortgage memorandum 2011/4300. On 20 July 2015,
Ms Sun, through her solicitors, wrote to Ms Xiao’s former solicitors stating that
Ms Sun required Ms Xiao to execute documents giving her solicitors authority and
instructions to sever her joint tenancy interest in both the Apartment and the Home
(this would convert her joint tenancy interest into an interest as a tenancy in
common), and to register Ms Sun’s mortgages over the Apartment and the Home.
Ms Xiao did not execute those documents.
[110] On 15 September 2015, Ms Sun’s solicitors lodged instruments with Land
Information New Zealand certifying that they had authority to act for Ms Xiao to
sever Ms Xiao and her husband’s joint interest in the Apartment and the Home into
tenancies in common, and then to register a mortgage over Ms Xiao’s interest in the
Apartment and the Home.
[111] On 22 September 2015, Ms Sun’s solicitors made demand for payment of
$746,809.32 and advised Ms Xiao’s solicitors of the severance of the title.
[112] On 12 October 2015, Ms Sun issued notices of default under s 119 of the
Property Law Act 2007 (PLA) in respect of the principal of $700,000 allegedly owed
to Ms Sun (secured by a mortgage against the Apartment and the Home), as well as
interest and costs of enforcement.

That caused Ms Xiao to file the present

proceeding, with an accompanying application for interim relief. Davison J granted
the application for interim relief on 16 March 2016 and issued orders restraining
Ms Sun from taking any steps to enforce compliance with the PLA notices.8
Ms Sun’s position
[113] The following is a summary of events from Ms Sun’s perspective.
[114] Ms Sun was born in China and came to New Zealand in April 2002 for the
purposes of study. She had a partner, Mr Zhang, whom she met in 2002 or 2003 and
who is the father of her child, Mandy, born in July 2012. Mr Zhang is presently
serving a 20-year sentence of imprisonment in New Zealand on charges of
importation of methamphetamine, having been arrested on 4 December 2013.9
Ms Sun said she had no knowledge of Mr Zhang’s illegal activities. His arrest came
as a shock to her, as did the news, which emerged after his arrest, that he had other
relationships and children.
[115] After Ms Sun completed her studies in New Zealand in 2005, she worked for
three years as a dealer at SkyCity. As a dealer, she often worked at the blackjack
tables. In 2008, after leaving her job as a dealer, Ms Sun began gambling at SkyCity,
mostly playing blackjack.
[116] After Mandy’s birth, Ms Sun travelled to China in September 2012, returning
to New Zealand in late September 2013. Upon her return, she immediately began
gambling at the casino again.
[117] Ms Sun had met Ms Xiao previously but came to know her better once she
returned from China. They became quite close.
[118] Ms Sun described a typical day gambling with Ms Xiao in this way. She
would go to the casino at around 9 or 10 am after dropping her child off at day-care
and would start gambling. Ms Sun would stop gambling after meeting her target for
the day. She said she was disciplined in this regard. She would then sit next to
8
9
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Ms Xiao and sometimes would ‘double-down’ on Ms Xiao’s cards to make some
extra winnings. They would remain at SkyCity until they both had to leave to pick
up their children.
[119] If Ms Xiao lost money in the course of play, she would ask Ms Sun whether
she could use her chips to play, to save Ms Xiao from having to leave the table to
withdraw funds. Ms Sun always agreed. Ms Xiao would then pay her back the same
day. This happened almost every day.
[120] On 8 April 2014, Ms Sun was due to travel to China in the evening. She went
to the casino during the day. She finished playing but stayed with Ms Xiao to see if
there were any opportunities to ‘double-down’. Ms Sun said Ms Xiao then used
$13,000 worth of Ms Sun’s chips. Ms Sun urged Ms Xiao to go downstairs to
withdraw $13,000 to pay her for the chips, but Ms Xiao said that she would instead
repay Ms Sun on her return from China. Ms Sun said she told Ms Xiao that a few
days earlier Ms Li had asked Ms Sun to make a deposit of $5,000 to Ms Li’s credit
card. Ms Sun said she asked for at least $5,000 from Ms Xiao that day so Ms Sun
could make the promised deposit into Ms Li’s account. However, Ms Xiao said she
would make the deposit instead. Ms Sun then had to leave. Ms Sun does not accept
Ms Xiao’s version of events that she left Ms Xiao with a single “chocolate chip”
valued at $10,000.
[121] Ms Sun agreed with Ms Xiao’s evidence that while Ms Sun was in China,
Mr Liu loaned $7,000 to Ms Xiao. While both parties agreed that it was Ms Sun’s
relationship with Mr Liu that allowed the lending to occur, Ms Sun disagreed with
Ms Xiao’s evidence that Ms Xiao made the repayment to Mr Liu through Ms Sun.
Ms Sun’s evidence was that Ms Xiao repaid Mr Liu directly at his construction site
in cash, around the time that Ms Sun returned to New Zealand in May 2014.
[122] Ms Sun returned to New Zealand on 19 May 2014 and for the first week lived
at the SkyCity Grand Hotel (a hotel associated with SkyCity). She said Ms Li repaid
her the $5,000 that Ms Xiao had paid into Ms Li’s account for Ms Sun while she was
in China, but Ms Sun then lost the $5,000 gambling. She wanted to “chase it back”
so she contacted Ms Xiao to ask for her $8,000 back (the $13,000 which had been

loaned to Ms Xiao, less $5,000 paid to Ms Li). Ms Xiao told her that she could not
repay her at that point. Ms Sun denied making any threats to go to Ms Xiao’s home
but did agree that she was frustrated because she needed the money to play with.
Ms Sun said she asked Ms Xiao to borrow money from someone else to repay
Ms Sun but Ms Xiao said she had exhausted all possibilities.
[123] Ms Sun’s evidence was that it was in fact Ms Xiao who asked if Ms Sun
knew anyone with money, suggesting that she, Ms Xiao, borrow the money from a
third party so she could repay Ms Sun and also have a balance remaining, so that the
two could play together. Ms Sun said that Ms Xiao told her that when she, Ms Xiao,
gained access to her mother’s Union Pay card, she would be able to make
repayments and have more money for the both of them to play with.
[124] Ms Sun’s position was that she had funds available in China and believed that
Ms Xiao had the ability to repay her.

However, to avoid giving Ms Xiao the

impression that she had money to spare, she told Ms Xiao that the money would be
borrowed from an unnamed friend. Ms Sun continued to adopt the ‘friend’ strategy
throughout the lending period. Ms Sun said she adopted this strategy as she believed
it would simplify matters and (later) that it would make it less awkward for her to
ask Ms Xiao for formal loan documents and security.
[125] The initial amount borrowed was $20,000 (not $30,000 as stated by Ms Xiao)
and Ms Xiao signed a loan slip to that effect. That meant the debt of $8,000 between
her and Ms Xiao would be extinguished and the balance handed over to Ms Xiao.
Ms Xiao would then owe $20,000 to Ms Sun’s “lender friend”, which Ms Sun
believed would be repaid in the near future
[126] Ms Sun referred to her BNZ account records in support of her evidence. The
records show $25,709.02 was remitted to her on 20 May 2014. The records then
show a withdrawal of $25,000 on 21 May 2014. Ms Sun said she gave $12,000 of
this money to Ms Xiao, being $20,000 less the $8,000 owed to her. No interest was
charged or deducted. Ms Sun used the balance to gamble with.

[127] Ms Sun said that within about a week Ms Xiao had lost the $12,000 and
Ms Xiao approached her again wanting to borrow another $20,000 or $30,000.
Ms Sun refused, saying it was difficult for her to borrow money, but Ms Xiao begged
her. She told Ms Sun that the money would be repaid very quickly after her parents
came back from travelling, which would be soon. Ms Sun said she believed there
would be no problem with repayment.
[128] So, on 28 May 2014, Ms Sun loaned Ms Xiao $30,000 (as opposed to the
$20,000 asserted by Ms Xiao). There was no requirement for interest to be paid, nor
was any interest deducted. The amount was made up of $20,000 borrowed from her
friend Mr Liu and $10,000 of her own money on hand from her winnings. There is
no supporting documentation for these two amounts.
[129] Ms Sun then had Ms Xiao sign a loan slip for $50,000. According to Ms Sun,
it is usual practice when money is loaned to incorporate the total of all loans to date
in a new loan slip. The previous loan slip for $20,000 which Ms Sun had retained
was, following the usual practice, given to Ms Xiao. Ms Sun retained the new loan
slip for $50,000, again following usual practice.
[130] Ms Sun said Mr Liu’s name was recorded on the loan slip as lender. She told
Ms Xiao she did this because she was receiving child support as a single mother and
would not be able to explain the presence of her name on the slip. She did not,
however, tell Ms Xiao of the source of the money. She said it was her (unnamed)
lender friend’s money.
[131] Ms Xiao then lost all of this money. Ms Sun said it was at this point Ms Xiao
was also bringing some of her own money to gamble, which she told Ms Sun she had
taken from her husband’s safe (Ms Xiao in her evidence acknowledged taking
money from her husband’s safe, but said that this occurred later on).
[132] On around 6 or 7 June 2014, Ms Sun loaned money to Ms Xiao on a third
occasion, as Ms Xiao needed to replenish the money she had taken from her
husband’s safe. The amount on this occasion was $20,000. A new loan slip for
$70,000 was signed by Ms Xiao and Mr Liu’s name was again recorded as the

lender. Ms Sun gave Ms Xiao the previous loan slip for $50,000 and kept the new
loan slip for $70,000.
[133] Ms Sun said the source of the $20,000 was RMB100,000 that she had
transferred to her friends in China, a married couple, Su Na and Jiang Xin, when she
was last in China. That money had been intended to be used for the purposes of
managing Ms Sun’s property in China. The transfer was completed through a
foreign exchange company. There is no record of a transfer to New Zealand.
[134] On none of the three occasions referred to above when Ms Sun loaned money
to Ms Xiao was interest paid or deducted from the loan amounts. Ms Xiao told her
that once her parents came back, she would get some extra money for the two of
them to play cards together.
[135] Ms Sun said she had therefore loaned $70,000 in total to Ms Xiao by 7 June
2014.
The 7 June 2014 incident and self-exclusion period
[136] Ms Sun’s evidence was that Ms Xiao had indeed cheated at the blackjack
tables in SkyCity on 7 June 2014. She said she was very shocked by Ms Xiao’s
conduct.
[137] Ms Sun said it was Ms Xiao’s suggestion that Ms Sun should gamble on her
behalf during Ms Xiao’s self-exclusion period. Ms Sun reluctantly agreed to do so
as a favour to help Ms Xiao – not to repay any principal or interest on the $70,000
borrowed to this point, but to cover Ms Xiao’s other debts, to reimburse Ms Xiao’s
mother for the money used on her Union Pay card and to make up for the cash that
Ms Xiao had taken from her husband’s safe at home.
[138] The two women discussed how Ms Sun would play each day, the daily target
and how much the “capital” would be.10 Generally, the capital amount would range
between $10,000 to $20,000 each day. Ms Sun said it was decided she would play
for Ms Xiao first each day and then would play for herself. Every morning they
10

Ms Xiao referred to this money as the “bank roll”.

would meet in the casino and Ms Sun would tell Ms Xiao how much capital she had
brought with her for that day. Ms Sun would then commence playing on Ms Xiao’s
behalf.
[139] If her play resulted in a win, then Ms Sun would give the winnings to
Ms Xiao. If the day’s play resulted in a loss, Ms Xiao would replenish the capital
lost by Ms Sun. At these times, Ms Xiao would propose that Ms Sun again borrow
from her friends in Ms Xiao’s name.
[140] Ms Sun says during the self-exclusion period, she loaned a further $155,000
to Ms Xiao, with another $25,000 following shortly after Ms Xiao signed the Term
Loan Agreement. When combined with the lending of $70,000 prior to the selfexclusion period, the total amount of the loan by early October was $250,000.
Ms Sun says that the additional sum of $180,000 (not including the initial $70,000)
was roughly made up of:
(a)

$60,000 from her friends Su Na and Jiang Xin from their accounts in
China. A small portion (less than $5,000) was given to her by Jiang
Xin’s parents in cash and the rest was through a foreign exchange
company;

(b)

Around $20,000 of her own winnings;

(c)

$16,000 by two separate bank transfers of $8,000 each from her
friend in Fiji Haifeng (Cathy) Lin on 21 August 2014;

(d)

$10,000 from her friend Ting Ting Lu, who was then in New
Zealand, in cash before 4 September 2014;

(e)

$10,000 from Ms Lu by direct deposit into Ms Xiao’s bank account
on 4 September 2014;

(f)

$15,000 from Ms Lin on 22 September 2014 deposited into
Ms Sun’s account;

(g)

Around $26,000 from Mrs Zheng;

(h)

Around $2,000 of Ms Sun’s own money in hand;

(i)

US$10,000 (around $13,000) from Ms Lin (delivered to Ms Sun in
cash by a friend of Ms Lin’s husband on 7 October 2014); and

(j)

$10,000 from Mr Liu, being $4,000 to Ms Sun’s BNZ account on
6 October 2014, $2,000 to Ms Sun’s BNZ account on 8 October
2014 and $4,000 cash given to Ms Sun.

[141] A number of those amounts in [140], namely (a), (b), (d), (g), (h), (i) and
$4,000 of (j) – totalling around $135,000, have no supporting documentation.
[142] Additionally, in July 2014, Mr Liu took out a $12,000 loan on his car for
Ms Xiao to repay Ms Sun for her “principal”, by which Ms Sun appeared to refer to
her “capital” that she used for gambling.
[143] Ms Sun said there was no written loan agreement in July 2014.
[144] It is convenient at this point to say something about Mrs Zheng, who Ms Sun
called as a witness. Ms Sun said that she met Mrs Zheng in July 2014, when
Mrs Zheng approached her at a table in SkyCity. Ms Sun said that she did not talk to
Mrs Zheng at first but later came to know her better. Soon they were playing cards
together every day. Ms Sun assisted Mrs Zheng in communicating at the casino, as
Mrs Zheng did not speak English. As their relationship progressed, Mrs Zheng
invited Ms Sun to spend time at her house and eventually, allowed Ms Sun to use her
money to play at the casino.
[145] At the beginning, Ms Sun borrowed small amounts from Mrs Zheng, around
$20,000 or $30,000. However, these sums increased over time. During the latter
part of 2014, Mrs Zheng would quite frequently remit funds to New Zealand and
would ask Ms Sun to accompany her to the foreign exchange company to receive the
remittance.

Sometimes the amounts of money were very large, in which case

Mrs Zheng would take the money home with her. On other occasions, however, the

amounts would be smaller, perhaps tens or hundreds of thousands of dollars.
Ms Sun said that Mrs Zheng offered her the use of this money and that Ms Sun in
turn loaned the money to Ms Xiao.
The Term Loan Agreement of 7 October 2014
[146] By the end of the self-exclusion period, Ms Sun said that she had the feeling
that Ms Xiao was avoiding her. When Ms Xiao asked to borrow money again,
Ms Sun saw it as an opportunity to turn the “casual loan slips” into an “official loan
slip”. She spoke to Ms Xiao and demanded something by way of security for the
money loaned to that point. She said that Ms Xiao told her that her mother would be
arriving in New Zealand at the end of the month and Ms Xiao would ask for money
from her mother to repay the debt.
[147] Ms Sun said that on 7 October 2014 she and Ms Xiao went to the offices of
Focus Law, who were acting for Ms Sun, and Ms Xiao signed the Term Loan
Agreement for $250,000. Ms Sun said in oral evidence that although she had not
signed the agreement, she had orally agreed to be bound by it. The final $25,000,
making up the total of $250,000, was given to Ms Xiao after the agreement was
signed. It was made up of money Ms Sun borrowed from Mr Liu, Ms Lin and some
of Ms Sun’s own money.
[148] Ms Sun did not accept Ms Xiao’s evidence that the interest rate had been left
blank in the Term Loan Agreement because she knew that the agreed interest rate of
five per cent per week was illegal. She said that interest was not discussed at this
point.
[149] The reason for a six-month term, Ms Sun said, was at Ms Xiao’s request, as it
would include the Chinese New Year period and Ms Xiao was hoping for some
hongbao11 which she would use as repayment of the loans.

11

Ms Xiao in her evidence said that “hongbao” referred to red envelopes containing money, given
by her parents to their grandchildren on each of their visits to New Zealand.

Further advances and travel to Hong Kong
[150] Ms Sun said that after Ms Xiao returned to SkyCity following the selfexclusion period, they resumed their previous practice of playing together, with
Ms Xiao continuing to ask Ms Sun for money from time to time. Ms Sun said that
after the Term Loan Agreement was signed, she and Ms Xiao stopped writing
informal loan slips as they had agreed they would record subsequent amounts with
the lawyers. She said as she continued to lend further amounts to Ms Xiao, she
would from time to time remind Ms Xiao that they needed to visit the lawyers and
record the further advances. While Ms Xiao did not refuse to do so, this did not
occur until January 2015, by which stage a further $280,000 had been loaned.
Ms Sun says the $280,000 advanced during this period was made up as follows:12
(a)

$10,000 cash from Ms Lu around 12 October 2014;

(b)

Nearly US$40,000 from Ms Lin. Ms Sun collected the money in
cash from a friend of Ms Lin’s husband on around 16 October 2014
and then changed the cash into New Zealand dollars (around
$45,000 or $46,000);

(c)

$10,000 from Ms Lin on 22 October 2014 by way of bank transfer to
Ms Sun’s BNZ account;

(d)

$115,000 from Yumei Qiu, Ms Sun’s mother, between December
2014 and January 2015;

(e)

$10,000 from Mr Liu, being $9,500 by way of bank transfer to
Ms Sun’s BNZ account on 12 January 2015 and $500 cash; and

(f)

$84,000 in cash from Mrs Zheng.

[151] There is no supporting documentation for the amounts referred to in [150](a),
(b) and (f) above. In relation to (d), Ms Sun produced her mother’s Chinese bank
statements which showed various “withdrawals by A/C transfer”. The name of the
12

The total in fact is not $280,000 but rather $274,000 or $275,000.

“other party” was a Huizhen Qiu. Ms Sun said that was a person in the foreign
exchange company. She received the amounts in cash from the foreign exchange
company. There were no records produced of those withdrawals.
[152] The borrowings by Ms Xiao in this period were in amounts of $20,000 or
$30,000 each time.
Ye Shinkarenko
[153] Ms Sun said she introduced Ms Xiao to Ms Shinkarenko but said that, other
than making the introduction, she had nothing to do with any lending by
Ms Shinkarenko to Ms Xiao. She did not receive any interest payments on the
money loaned to Ms Xiao by Ms Shinkarenko. She did ask Ms Xiao if the money
she was to borrow from Ms Shinkarenko could be used to repay her friend Ms Lu. It
seems that $30,000 was used in this way.
First addendum to the Term Loan Agreement dated 21 January 2015
[154]

On 21 January 2015, Ms Sun and Ms Xiao went to Focus Law and signed

the first addendum to the Term Loan Agreement. The amount of $280,000 recorded
in the agreement had been loaned since the Term Loan Agreement. The total amount
loaned by this time was, therefore, $530,000. No interest had been deducted.
[155] The six-month period for repayment would enable Ms Xiao to repay the
amount borrowed from money she was hoping to receive from her parents-in-law on
the birth of her third child, due in May 2015.
Lending between 22 January 2015 and 23 February 2015
[156] Ms Sun says that a further $170,000 was loaned to Ms Xiao during this
period. She says she used the money provided to her by Mrs Zheng as follows:
(a)

$50,000 between 22-30 January 2015;

(b)

$20,000 on 30 January 2015;

(c)

$40,000 on 5 February 2015;

(d)

$10,000 on 9 February 2015; and

(e)

$50,000 on 23 February 2015.

[157] Ms Sun’s evidence was that the last $50,000 was advanced for the primary
purpose of getting Ms Xiao to pledge her “big house” as security. Ms Sun said she
realised the amount she had loaned to that point to Ms Xiao exceeded the value of
the Apartment and Ms Sun became concerned that she needed additional security to
cover her lending. Ms Sun could use the lending of more money as incentive for
Ms Xiao to give additional security.
[158] Although Ms Sun had loaned Ms Xiao an additional $170,000 by this stage,
and had requested that the full amount be included in the next addendum to be repaid
within three weeks, Ms Sun said Ms Xiao had told her she only expected to receive
$100,000 within that period. Ms Sun said her primary concern at the time was that
Ms Xiao should commit to pledging her “big house” as security and Ms Sun was
therefore prepared to sign an agreement for $100,000 to be repaid within three
weeks, rather than the full amount of $170,000.
Second addendum to the Term Loan Agreement dated 23 February 2015
[159] On 23 February 2015, Ms Xiao and Ms Sun signed a second addendum to the
Term Loan Agreement at the offices of Focus Law. At this stage, the amount of the
loan was now $700,000, but only $630,000 had been documented. No interest had
been charged or deducted.
Third addendum to the Term Loan Agreement dated 24 March 2015
[160] Ms Sun said that Ms Xiao told her in March 2015 that her husband had found
out about her gambling. Ms Sun was concerned she might be made a scapegoat.
She was also concerned that she had $70,000 of lending not yet documented. She
wanted that sum included in an agreement. She therefore agreed to lend a further

$100,000 to Ms Xiao. That sum was advanced in cash on 19 March 2015 to
Ms Xiao. Ms Sun had obtained that sum in cash from Mrs Zheng.
[161] On 24 March 2015, Ms Sun and Ms Xiao again went to the offices of Focus
Law where they signed the third addendum recording a loan amount of $170,000.
That sum included the undocumented $70,000 and the additional $100,000 advanced
on 19 March 2015.
[162] The total amount loaned was by now $800,000.

No interest had been

charged, paid or deducted from any portion of that sum. Ms Sun said Ms Xiao did
ask to borrow more money after that date but she did not lend her any further money.
Partial repayment
[163] Ms Sun said she asked Ms Xiao to repay the $100,000 recorded in the second
addendum once it was due. Ms Xiao said she would repay it within a month and
within that month she would also pay $10,000 interest. Ms Sun said she had no
input into that proposal regarding interest.
[164] On around 18 April 2015, Ms Xiao paid $10,000 into a Chinese account
belonging to Ms Sun’s mother, Ms Qiu.
[165] On 18 May 2015, Ms Xiao paid $90,000 to Ms Sun through her lawyers.
Ms Sun said she agreed that the $10,000 paid into her mother’s account on or about
18 April 2015 could be treated as a repayment of principal. Accordingly, $700,000
remained unpaid.
[166] Apart from the $10,000 paid by Ms Xiao into Ms Qiu’s account, and the
demand through her lawyers for default interest under the Term Loan Agreement,
Ms Sun said she had never demanded interest from Ms Xiao. None of the loans
included interest capitalised into or deducted from the amounts recorded in the loans.
Nor did she pay interest to any of the people from whom she borrowed in order to
then lend to Ms Xiao. She said she had not yet repaid Mrs Zheng or her mother for
the amounts she borrowed from them. Ms Sun’s evidence was that Ms Xiao only

mentioned high interest after Ms Sun began to ask for a repayment plan in respect of
the outstanding loan.
[167] Ms Sun said she and Ms Xiao stopped communicating as frequently close to
the due date of the $700,000, with letters of demand eventually being sent through
her lawyers.
Ms Xiao’s borrowing from others
[168] On or around 10 April 2015, Ms Sun said she was present when Mrs Zheng
asked Ms Xiao whether she had any other external debts, apart from the money
borrowed from Ms Sun. Ms Xiao said, “over a million”.
Ms Xiao and Ms Sun – a credibility contest
[169] Mr O’Callahan, who appeared for Ms Sun, made wide-ranging and detailed
attacks on Ms Xiao’s credibility, including that:
(a)

Ms Xiao had changed her story a number of times over the course of
the proceeding and in the course of her evidence;

(b)

Ms Xiao had attempted to shift the blame from herself onto others
and, in particular, onto Ms Sun;

(c)

Ms Xiao adopted convenient explanations to suit her theory and in a
manner that suited her immediate purpose, without particular regard
for the truth; and

(d)

Ms Xiao’s evidence was generally illogical and inconsistent with
other evidence before the Court.

[170] Mr Holmes, who appeared for Ms Xiao, similarly made strong and
comprehensive submissions regarding Ms Sun’s credibility, namely that:
(a)

Ms Sun’s evidence was inherently improbable;

(b)

Ms Sun’s account was inconsistent with the expert evidence and
other evidence before that Court and additionally, was internally
inconsistent;

(c)

Ms Sun knew how to lend and hide her lending; and

(d)

Ms Sun had been shown to lack veracity, having regard to the
contents of her application to Work and Income New Zealand
(WINZ) for a benefit, various statements by her in discussions with
SkyCity representatives and the use of bank accounts belonging to
others to avoid detection by WINZ.

[171] To deal with each and every criticism of the opposing party made by counsel
would be an impossible task. I, therefore, approach the exercise of findings of fact
and assessing credibility and reliability by first, considering other evidence in the
trial to assess whether it supports the case for either party. That is not an easy matter
in itself, as there are virtually no transactional documents because of the way in
which the lending was conducted. In particular, I will refer to the evidence of
Ye Shinkarenko, the SkyCity records and the financial analysis of the expert
witnesses.
[172] I start with the evidence of Ye Shinkarenko, who has been referred to briefly
above.
The evidence of Ye Shinkarenko
[173] Ms Shinkarenko gave evidence under subpoena on behalf of Ms Xiao. She
had previously sworn an affidavit dated 9 February 2016 in support of Ms Xiao’s
interlocutory application. She initially refused to provide a brief of evidence for
trial, hence the subpoena. However, she later signed a brief of evidence dated
19 July 2017, that brief being read as her evidence-in-chief.
[174] In the brief, Ms Shinkarenko explained how she came to lend money to
Ms Xiao as follows:

6.

My last day working at SkyCity was around 30 October 2014. One
day after I had left SkyCity, I was chatting to [Ms Sun] on WeChat
socially, to see what she was doing. She told me she was very busy.
As we were chatting she said that she was needing to get money to
loan to a friend with a good interest rate/return. She told me that it
was [Ms Xiao], and started telling me all sorts of things that I had
never heard about [Ms Xiao] before, such as where she was going to
give birth, that she was having a boy, and that [Ms Xiao’s] motherin-law was going to give her a big amount of money for having
given birth to a boy. [Ms Sun] described it as a “no lose”/ “no risk”
business. The conversation ended there. From my perspective it
was just gossip and did not involve me.

7.

Not long afterwards, we were in contact again. She asked if I had
any spare money, and she said she could arrange to lend it for me.
She described it as a great opportunity, and no risk. She pointed out
that I had no income, and could earn some money. I was interested
as she said it was no risk. I had seen [Ms Xiao] play and believed
she was wealthy. I asked her what the return would be. She told me
it was 5% per week but I didn’t even know what that meant or how it
would work. I asked what it would mean for me. She explained I
could ask for whatever I wanted. She said if I asked for 5%, she
would charge [Ms Xiao] 6%. If I asked for 4%, she would charge
[Ms Xiao] 5%. The extra 1% was for [Ms Sun]. I knew then she
was taking a commission. So I said okay, I would do it. At the time
I had a flexible home loan account with ANZ Bank, from which I
could withdraw funds, so I agreed.

8.

We agreed that [Ms Sun] would charge [Ms Xiao] 5%, and she
would keep 1%, and give me 4% per week. When I withdrew
money, [Ms Sun] would come with me to the bank and then I would
get the money and give it to [Ms Sun] to give to [Ms Xiao]. For the
first few times [Ms Xiao] was not there.

9.

The amount which [Ms Xiao] would agree to borrow was not the
amount she would receive. The first amount [Ms Xiao] agreed to
borrow was $70,000, on 7 November 2014. I did not take out
$70,000 to give her. I only took out $57,600. The balance would
have been cash, but the amount I gave [Ms Sun] was $67,200,
($70,000 less my 4%), and [Ms Sun] would take her further 1%
before giving the money to [Ms Xiao].

10.

[Ms Sun] gave me a document … which she said was a standard
loan agreement that she had gotten from a lawyer. I wrote in my
name and details. [Ms Xiao] wrote in hers. We went together to the
main Auckland library in the city to see a Justice of the Peace, and
[Ms Xiao] signed it, and I initialled the amount … It was $70,000.

11.

There was no interest rate because [Ms Sun] said that anything
above a reasonable interest rate would mean that this is just a piece
of paper – the loan can’t protect. She also told me with this loan
agreement we could go to Court and win. The Judge wouldn’t order
5% per week but would give a reasonable interest rate.

12.

After the first advance, there were more advances. [Ms Sun] said we
didn’t have to go to a JP each time, we could just write in the further
amounts and then initial them.

13.

Soon after the first advance, [Ms Sun] came to my house on the
North Shore and said she wanted to show me something. She drove
me to [Ms Xiao]’s house and said “look at that.” [Ms Xiao] has a
huge house. I think she wanted to give me peace of mind about
getting repaid. Then she drove me to show me [Ms Xiao’s
husband’s] car dealerships to show he was wealthy.

[175] After that, Ms Shinkarenko says that Ms Sun came back to her and told her
that Ms Xiao had lost a lot of money and needed a further loan. Ms Shinkarenko
says that she agreed and she gave the money in cash to Ms Sun, with
Ms Shinkarenko’s four per cent worth of interest deducted. This happened on a
number of times through to 11 February 2015, by which time the total amount of the
“on-paper” loan between Ms Shinkarenko and Ms Xiao was $380,000.
[176] Each week Ms Xiao was required to pay interest to Ms Sun to pay on to
Ms Shinkarenko. If she paid the interest in cash, Ms Sun and Ms Shinkarenko would
meet so that Ms Sun could give Ms Shinkarenko her share.
[177] Ms Shinkarenko said that at the end of February 2015 she started to worry as
the amount of the loan was very large. She said Ms Sun was pushing Ms Xiao so
hard, she worried that Ms Xiao would break down. Ms Shinkarenko then told
Ms Sun she wanted her principal back. This resulted in a falling out between
Ms Sun and Ms Shinkarenko, and they no longer spoke after that point.
[178] On 9 May 2015, Ms Shinkarenko and Ms Xiao signed a loan agreement
which was drafted by Ms Shinkarenko’s lawyer and which re-documented the
individual loans making up the paper total of $380,000.
[179] Ms Shinkarenko gave Ms Xiao time to repay her but Ms Xiao defaulted.
Ms Xiao’s husband later settled the debt owed, with Ms Shinkarenko receiving
$250,000 which Ms Shinkarenko said represented the actual advances (the balance
being capitalised interest).

[180] Ms Shinkarenko also referred to one of the paragraphs in her 9 February 2016
affidavit in which she said:
14.

Ms Sun clearly trusted me [at the time Ms Sun approached her in
October/November 2014 about lending money to Ms Xiao], and then
in February 2015 she talked more openly with me about her loans to
Ms Xiao. She told me that when she returned to New Zealand in late
2013, she had around $40,000. She said that she used that amount to
lend to Ms Xiao, and then had grown it by charging a high
percentage of interest, and then rolling over the loan with more
interest each week. She said that when she received interest
payments, she would use those to re-lend to Ms Xiao and then
charge even more interest. She was very proud of what she had
done, and was making money from it. She did not have any other
job.

Challenges to credibility
[181] Mr O’Callahan levelled a number of challenges to Ms Shinkarenko’s
evidence.

In essence, Mr O’Callahan said there were extensive inconsistencies

between Ms Shinkarenko’s evidence in her affidavit, her brief of evidence and her
answers to questions under cross-examination.
[182] For example, he said, whereas Ms Shinkarenko originally said in her affidavit
of 9 February 2016 that she loaned money to Ms Xiao because Ms Xiao told her she
needed to pay interest to Ms Sun’s lender friend and she was desperate, this changed
in her evidence at trial where Ms Shinkarenko instead said it was Ms Sun who
approached her with a great “no risk” opportunity to make money. However, in the
course of cross examination, Ms Shinkarenko agreed that the particular paragraphs
of her 9 February 2016 affidavit were unclear and that it was Ms Sun who had told
her that Ms Xiao was desperate as she needed to pay interest to Ms Sun. She said
that she agreed to lend the money for both purposes; to assist Ms Xiao to pay interest
owed to Ms Sun and as an opportunity to make money by earning interest herself.
[183] Mr O’Callahan also pointed to the fact that in her evidence at trial,
Ms Shinkarenko said she agreed that Ms Sun would charge Ms Xiao five per cent
interest per week and keep one per cent, and give Ms Shinkarenko four per cent.
There was no mention of this at all in Ms Shinkarenko’s affidavit.

[184] Another example of an inconsistency in Ms Shinkarenko’s evidence,
Mr O’Callahan said, was her account of the amount of principal which she had
loaned to Ms Xiao. The written loan agreement between Ms Xiao and
Ms Shinkarenko recorded a number of advances on different days, with each
additional sum initialled.

In the end, the total sum advanced was $380,000.

Ms Shinkarenko’s brief of evidence was the first time she alleged that only $250,000
was actual principal advanced, while the balance was capitalised interest.
[185] Mr O’Callahan also referred to Ms Shinkarenko’s evidence during crossexamination on how each amount was calculated. Her evidence was that in each
instance, the amount handed to Ms Xiao was the amount recorded as per the loan
agreement, less four per cent interest in advance on that amount; for example, on
14 November 2014, of the $100,000 recorded in

the loan agreement,

Ms Shinkarenko deducted four per cent. Later on, when the figures appeared to be
inconsistent with Ms Shinkarenko’s proposition of how much principal was
advanced, Ms Shinkarenko’s evidence changed to possibly also deducting any
accumulated weekly interest owing on earlier amounts, but she was not able to give a
sure answer because she did not remember. Ms Shinkarenko further said she did not
remember when Ms Xiao stopped paying her interest.
[186] While I accept that there are some inconsistencies in the evidence given by
Ms Shinkarenko over the course of the proceeding, I am nonetheless satisfied that
her evidence, in particular that given in the course of her evidence-in-chief, is
credible for three main reasons.
[187] First, a significant period of time has passed since the events in question took
place. Ms Shinkarenko gave her evidence on 7 August 2017. Her lending to
Ms Xiao occurred between November 2014 and February 2015. Even the most
observant of witnesses may struggle to remember details of events occurring only
weeks or months earlier, let alone several years previously. In my view, a number of
the inconsistencies identified by Mr O’Callahan may plausibly be attributed to this
factor. In particular, I consider that Ms Shinkarenko’s inability to recall exactly how
much interest was deducted from the amounts loaned to Ms Xiao on each occasion is
consistent with a failure of memory. The shifts in her evidence over the course of

cross-examination was consistent, in my view, with a person who was struggling to
remember precise details regarding payments made several years previously.
[188] There were, however, some inconsistencies in Ms Shinkarenko’s evidence
that could not be explained by a lapse in memory. These were the inconsistencies
between Ms Shinkarenko’s affidavit of 9 February 2016, in which Ms Shinkarenko
made no mention of her own high interest lending (and denounced Ms Sun’s
involvement), and her later evidence at trial, when Ms Shinkarenko admitted that she
herself had been involved in high interest lending to Ms Xiao. This brings me to my
second reason for considering Ms Shinkarenko a credible witness.
[189] Ms Shinkarenko said that at the time of providing her affidavit in the
interlocutory stages of the proceeding, she was still attempting to recover her loans
from Ms Xiao. She knew that high interest loans were unenforceable and sought to
hide the high interest component to her own lending, so as not to jeopardise her
chances of recovery. Her affidavit therefore made no mention of her own high
interest loans to Ms Xiao. However, by the time the proceeding came to trial,
Ms Shinkarenko had settled with Ms Xiao and no longer had any need to conceal her
involvement in high interest lending.

She therefore disclosed the truth of her

relationship with Ms Sun and Ms Xiao. I consider that this is a plausible, if not
particularly admirable, explanation for the significant omission of Ms Shinkarenko’s
own high interest lending from her 9 February 2016 affidavit.
[190] The third reason for considering Ms Shinkarenko a credible witness is that
Ms Shinkarenko no longer has any friendship with either Ms Sun or Ms Xiao.
Initially, she did not wish to give evidence at trial at all, and was subpoenaed to
appear as a witness by Ms Xiao. Ms Shinkarenko later changed her mind and gave
evidence voluntarily after a conversation with Mr Pan, Ms Xiao’s husband, who
asked her to give evidence and simply to tell the truth about her involvement.13 He
did not offer her anything in exchange for giving evidence and there was no obvious
benefit to her in doing so. Quite simply, there does not appear to be any reason for
Ms Shinkarenko to perjure herself on Ms Xiao’s behalf by stating that Ms Sun was
13

Ms Shinkarenko’s account of the conversation was confirmed by Mr Pan under crossexamination.

involved in high interest lending.

Mr O’Callahan sought to portray

Ms Shinkarenko’s involvement as retaliation against Ms Sun for causing
Ms Shinkarenko’s friend Joe to be fired from his position at SkyCity. However,
Ms Shinkarenko denied that she sought retaliation and, in any case, had
Ms Shinkarenko merely sought retribution against Ms Sun, there would have been
no need to subpoena her to appear as a witness, since she would presumably have
been eager to appear.
[191] For the foregoing reasons, I am satisfied that Ms Shinkarenko is a credible
and reliable witness, and that her evidence is generally consistent with that given by
Ms Xiao.
[192] Additionally, there are some WeChat messages between Ms Xiao and Ms Sun
which, Ms Sun accepted, referred to Ms Shinkarenko. These support Ms Xiao’s
evidence that Ms Sun was involved in arranging for Ms Xiao to borrow from
Ms Shinkarenko. It will be recalled that Ms Sun said that she took no part in
arranging any of Ms Shinkarenko’s lending to Ms Xiao. She merely introduced the
two of them. The WeChat messages read as follows:
10.13 pm 10 March 2015:
Ms Xiao:

Man. Just talk for me a little more. I know too. Really
desperate right now. Can you just ask her to help

Ms Sun:

I can’t guarantee for her, if you really runs away, even if I
sell Mandy I won’t be able to repay

…
6.25 pm 13 March 2015:
Ms Xiao;

Bb, I feel bad asking you. But really it is urgent. Can you
ask Ye [Shinkarenko] again?

9.57 pm 13 March 2015:
Ms Sun:

When she has it she will tell me.

Ms Xiao:

Sigh. Can you ask her how much she has in her hand and
how much your other friends can gather? Otherwise will
really go crazy tomorrow. That person said tomorrow is the
last day. I surrender

10.08 pm 13 March 2015

Ms Sun:

Ye doesn’t have any
Neither does my friend

…
Ms Xiao:

Can Ye transfer 100 thousand?

10.18 pm 13 March 2015
Ms Sun:

If she can transfer, she’d transfer the lot

7.19 pm 14 March 2015
Ms Xiao:

Baby is there any way for Ye’s money to arrive?

…
Ms Sun:

She said at the moment no

[193] I accept Ms Shinkarenko’s evidence. In particular, I accept that Ms Sun told
her that she was charging interest on money she loaned to Ms Xiao. In relation to
money loaned by Ms Shinkarenko, I accept that interest was charged at five per cent
per week, being one per cent for Ms Sun (who received the money from
Ms Shinkarenko) and four per cent for Ms Shinkarenko.
[194] Finally, in relation to Ms Shinkarenko, she gave evidence that when she was
waiting outside court to give evidence, Ms Sun approached her and said, “The reason
I didn’t contact you before was because I think your first affidavit was good for me,
but now I don’t think so and you know, if you stick with this affidavit my lawyer’s
gonna give you a hard time”. Ms Shinkarenko said she interpreted that as a threat.
In my view, this is a matter which reflects adversely on Ms Sun.
SkyCity records
[195] Ms Xiao called expert evidence from a forensic accountant, Roderick White.
For part of his analysis, Mr White relied on SkyCity gaming records for Ms Xiao and
Ms Sun.
[196] The SkyCity records were produced by Ms Xiao to show that the amount of
money lost by Ms Xiao was so far below $800,000, in the order of $133,000, that
Ms Xiao could not have received $800,000 in advances from Ms Sun.

[197] Ms Sun challenges both the admissibility and the reliability of the SkyCity
records. On the latter point, she says the records are wildly inaccurate and are likely
to understate Ms Xiao’s losses by several hundred per cent.
Challenge to admissibility
[198] Prior to the hearing, Mr Holmes had proposed that the SkyCity gaming
records be produced by consent.14 However, following the service of Mr White’s
brief of evidence, Mr O’Callahan challenged the admissibility of Mr White’s opinion
evidence on the basis that the gaming records were not being produced by any
witness competent to prove them or render them admissible to prove the truth of
their contents.
[199] In response, Ms Xiao served a brief of evidence and called as a witness
Christopher Haughey, a manager from SkyCity.
[200] It was not entirely clear whether Mr O’Callahan continued to object to the
admissibility of the SkyCity records or whether the challenge was as to their
reliability. For completeness, I address and determine both issues.
[201] Mr O’Callahan’s challenge to the admissibility of the SkyCity records was
based on the fact that they are hearsay statements and are therefore inadmissible
pursuant to s 17 of the Evidence Act 2006. But there are exceptions to the hearsay
rule. Alongside the general exception in s 18, s 19 of the Evidence Act provides:
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19

Admissibility of hearsay statements contained in business
records

(1)

A hearsay statement contained in a business record is admissible if—
(a)

the person who supplied the information used for the
composition of the record is unavailable as a witness; or

(b)

the Judge considers no useful purpose would be served by
requiring that person to be a witness as that person cannot
reasonably be expected (having regard to the time that has
elapsed since he or she supplied the information and to all
the other circumstances of the case) to recollect the matters
dealt with in the information he or she supplied; or

See Evidence Act 2006, s 9(1).

(c)
(2)

the Judge considers that undue expense or delay would be
caused if that person were required to be a witness.

This section is subject to sections 20 and 22.

[202] Section 19, therefore, provides a means of admitting a hearsay statement
contained in a business record even if the general prerequisites for admissibility of a
hearsay statement in s 18(1) are not met. There is no prerequisite of reliability.
[203] The SkyCity records produced by Mr Haughey clearly meet the definition of
‘business record’ in s 16(1). They include player gaming summaries, player incident
reports and SkyCity deposit account records for the relevant periods. Mr Haughey
also produced floor plans of SkyCity and SkyCity protocols.
[204] The player gaming summaries are of two types. One has the total records for
individual days and the other contains a more detailed breakdown of each play at
each table. Both summaries show the number of chips in, cash in, walk with and
win/loss records.
[205] The deposit account records show the deposits and withdrawals from the
accounts of Ms Xiao, Ms Sun and Mrs Zheng.
[206] The player incident reports record observations by SkyCity staff of
individuals and include records of meetings and discussions. The two main reports
referred to in evidence were a report on the incident on 7 June 2014 which led to
Ms Xiao’s period of self-exclusion and a report on the investigation into Ms Sun
after SkyCity received Ms Shinkarenko’s complaint that she was a loan shark.
[207] The floor plans speak for themselves.

The protocols include SkyCity’s

problem gambler identification policy.
[208] Mr Haughey gave evidence that the data in the gaming summaries was
recorded by staff members, including supervisors, at the time of play.

[209] I noted that in relation to the deposit account records, in the end
Mr O’Callahan accepted that they were reliable.15 Any such acceptance would seem
to be inconsistent with a challenge to admissibility. But I, nevertheless, determine
admissibility.
[210] Mr Haughey’s evidence was that patrons had the option of opening a deposit
account with SkyCity. The deposit account records detail the name of the account
holder, the nature of the transaction (deposit or refunds and funds type involved), the
date of the transaction and the monetary amount of the transaction. There are a
number of “cages” at SkyCity, both on the main floor and in the VIP area. These are
desks where patrons can exchange cash for chips, or use their eftpos card to purchase
chips. Mr Haughey said the practice of buying chips from the “cages” is relatively
new and previously all chips were purchased from the playing tables. Customers
who hold deposit accounts can deposit or withdraw money at the “cages”. The
SkyCity system records individual transactions, including details of the name of the
patron, time, date, location of cage and transaction amount for each transaction.
[211] In my view, the two types of player gaming summaries and the deposit
account records clearly fall within s 19(1)(b), as the staff members who input the
data cannot reasonably be expected to recollect the matters dealt with in the
information supplied. The player gaming summaries and the deposit account records
are, therefore, admissible.
[212] As to the incident reports, Mr Haughey’s evidence was that those reports are
a log of incidents occurring at SkyCity. The process for recording incidents is that a
SkyCity staff member enters information about the incident into the SkyCity
software system. Each report contains a summary of the relevant incident, including
the date and the time the incident occurred, location of the incident, the participants
involved and the details of the incident. In my view, s 19(1)(b) also applies and the
incident reports are admissible.
[213] In relation to the SkyCity protocols, Mr Haughey’s evidence was that he was
the AML/CFT Compliance and Intelligence Manager for SkyCity. His evidence was
15

See [217].

that AML refers to Anti-Money Laundering and CFT refers to Countering Financing
of Terrorism, both relating to the Anti-Money Laundering and Countering Financing
of Terrorism Act 2009. He said his role is to ensure that SkyCity discharges the
obligations placed upon it by that Act. His duties encompass activities ranging from
transaction monitoring to analysis of policy developments.
[214] The protocols are also admissible as business records. Further, in my view,
having regard to Mr Haughey’s role, he was in a position to give evidence about
those protocols which related to SkyCity’s compliance with its legal obligations.
[215] In relation to the SkyCity floor plans, they are also admissible under s 19. In
the end, it seemed Mr O’Callahan did not really take issue with the floor plans, as he
used them in his cross-examination of Ms Xiao and Ms Sun referred to them herself
in her evidence.
[216] Accordingly, all the SkyCity documents are admissible.
Challenge to reliability
[217] Ms Xiao relies on the player gaming summaries and the deposit account
records. There is no dispute as to the accuracy of the deposit account records
produced for any of the witnesses. It is accepted on behalf of Ms Sun that the
records of any deposits and withdrawals were accurate and can be relied upon.
[218] The reliability challenge is therefore limited to the player gaming summaries.
Mr Haughey described those summaries in this way in his brief of evidence:
15.

These records report various statistics on an individual’s play, as
recorded against a player’s loyalty card known as an “action card”.
Using their loyalty card allows a player to accumulate loyalty points
which can be used for various purposes such as the purchase of food
and beverage or accommodation at SKYCITY outlets. The statistics
recorded include the table played at, cash introduced to a gaming
table, chips introduced, chips “walked with” and time played. These
are records which SKYCITY collects and uses for its own business
management purposes.

16.

Each of the reports includes a summary overview about the systems
and data parameters. SKYCITY collects the data and uses it for its
own business management purposes and gives no warranty that the

information is complete or accurately records information relevant to
the person concerned. I explain this further below.

17.

18.

a.

Everything in the gaming reports is contingent on the person
being identified, either by presenting their “action card” or
by being recognised by SKYCITY staff. So if the player is
not recognised, or does not present a card, no data will be
recorded about their gambling activity. However, the
players are incentivised, by the reward programme, to
present their card and/or identify themselves.

b.

Some of the data is collected through observations of
SKYCITY staff. This means that it is an estimation, and so
may not be 100% accurate. This applies in respect of the
records regarding the chips introduced by a player, the chips
“walked with” and the time played.

c.

Cash introduced represents cash received (and counted at the
table) in exchange for chips. The recording of the
transaction is contingent on the player being either
recognised or presenting his or her loyalty card or the
transaction exceeding the prescribed legislative threshold of
$5,999, requiring the production of customer identification
documents (which could be the action card provided the
customer has previously gone through the required customer
identification process).

As to the terminology in the reports, there are definitions in the
summary overview. By way of further explanation, and taking into
account the above:
a.

“Cash In” means cash presented at the table. The process is
quite rigorous. Cash is laid on table and the chips counted
out. Dealers may count the cash for lower amounts while
higher amounts require Supervisors or Area Managers to
process the transaction. All transactions are under a camera
so it is quite a robust process, although there remains a
chance of human error.

b.

“Chip In” describes the situation where someone arrives at
a table and a supervisor observes the amount of chips placed
and enters it into the system. Chips are not counted at each
hand, but are estimated when the patron leaves the table.
The system is accurate enough for SKYCITY’s purposes,
but is not completely accurate as it relies on the supervisor’s
observations.

In terms of interpreting these statistics, there are some common
errors which should be avoided:
a.

Adding “Chip In” and “Cash In” figures across plays and/or
days does not show total monies introduced to play. This is
because chips played with and won at a table are often
simply moved to another table and they are counted again as
“Chips In”. Thus, any addition of “Chips In” across plays or

days is invariably double, triple or higher counting,
depending on the number of play/day switches.

19.

b.

Similarly, “Cash In” does not always represent new money
introduced by a player. That cash can be derived from chips
that have been won at an earlier point in time and then
exchanged for cash. So it too could represent a double
count.

c.

This means that it is easy to err by considering that the
turnover represents the total amount introduced, when in fact
it involves multiples of the same money which is being
played, and returned to the customer, and then reintroduced.
Turnover is a management information tool and not to be
relied on as a definitive report on what happened.

The Win/Loss figures can be added together to determine a result
over a given period of time however as noted these figures only
represent gaming activity attributed to the player’s loyalty card.

[219] As I noted earlier, there are two types of player gaming summaries, one
which has the total records for individual days and the other with the more detailed
breakdown of each play at each table. Both summaries show the number of chips in,
cash in, walk with and win/loss records as referred to by Mr Haughey in his evidence
set out above.
[220] Mr Haughey’s concession in the evidence referred to above, namely that the
data may not be 100 per cent accurate, is reflected in the header to the player gaming
summaries which contains the following disclaimer:
1.

SKYCITY gives no warranty that the information contained in this
report is either complete or accurately records information relevant
to the individual concerned. This is due to (a) some information
contained being based on estimates and observations, which are
manually entered by personnel and potentially erroneous as a result
of, for example, incorrect chip totals being entered, no chip totals
being entered at all or chip totals being entered against the wrong
player; (b) some information contained being system-generated and
based on statistical likelihoods, which may not accurately reflect the
player’s actual play patterns; (c) some information not being
captured due to system outage or failure; and (d) some information
not being captured where the player games “un-carded” (ie, without
using his/her loyalty card).

[221] At the heart of the dispute, and the challenge on behalf of Ms Sun as to
reliability, is the extent of the errors in the player gaming summaries.

[222] As noted above, Ms Xiao called evidence from Mr White, who relied on the
SkyCity records. Mr White is a financial analyst in the chartered accounting practice
of Hussey & Co. Mr White is a member of a specialist team in that firm providing
expert financial advice primarily for the purpose of dispute resolution, including
litigation. Mr White is familiar with SkyCity records, having given evidence in
relation to such records in the past.
[223] Mr White gave limited evidence as to the reliability of the records, preferring
to leave this issue to Mr Haughey. Under cross-examination, Mr White accepted that
the SkyCity records were probably prone to error but did not accept that these errors
would be as significant as contended by Mr O’Callahan.

He said there were

definitely “unders and overs going on”, so that the errors would effectively cancel
themselves out. He therefore could not accept it would be the case that errors would
go one way. That would be unreasonable.
[224] Ms Sun called evidence from Shane Browning of DFK Oswin Griffiths
Carlton Ltd, a firm of chartered accountants. Mr Browning is the director in charge
of the audit and strategic services division of the firm. Mr Browning did express an
opinion as to the reliability of the records. Mr Browning’s criticism was essentially
two-fold. First, that the method of data collection, relying heavily as it does upon
observational data, was unreliable; and second, that it was not possible to speculate
on a margin of error in the records.

Mr Browning considered it was entirely

plausible that the totality of the errors could have understated Ms Xiao’s losses by an
amount in the order of $500,000, the figure suggested by Mr O’Callahan.
[225] That last point was also expressed in the joint witness statement of Mr White
and Mr Browning dated 28 September 2017. As well as filing individual briefs of
evidence, Mr White and Mr Browning prepared a joint statement which set out areas
of agreement and disagreement. The part of that joint statement which refers to
SkyCity’s gambling records contains the following:
39.

[Mr Browning] notes that, from a quantitative perspective, the
assessment of errors [in Ms Xiao’s SkyCity records] should be
compared to the aggregate of the possible errors (buy in and walk
with), rather than the win/loss amount. He noted the aggregate
amount cited in the evidence of $5,821,500, comprising a buy in of

$2,977,960 and walk with of $2,843,540. He notes that if the
recording errors were an overstatement of $500,000, then the total
aggregate spend would have been $6,321,500 and the error would
have represented no more than 8.6% of the total recorded amounts
that provided the opportunity for error.

[226] Under cross-examination, Mr Browning did, however, accept that the
observational data was entered by supervisors who would have received specific
training in making observations and entering the information into SkyCity’s records.
He also acknowledged that he was not familiar with SkyCity’s methods of data
collection or training and that SkyCity was probably trying to ensure its records were
as accurate as possible, within the limitations imposed by the method of data
collection. In respect of all the errors which he had identified which could lead to an
understatement of the loss figure by $500,000, he accepted that all the errors would
have to be going in the same direction. He also accepted that in order to assess
whether errors were occurring at the level discussed (i.e. $500,000 understatement of
losses), SkyCity could examine their recorded revenue from table gaming in the VIP
room (which can only be used by holders of loyalty cards) and analyse their revenue
if they had concerns about the accuracy of the records.
[227] The most helpful evidence on this point was provided by Mr Haughey, who
was cross-examined at length by Mr O’Callahan. Mr Haughey was prepared to
concede that there could be errors in the win/loss figures amounting to thousands or
even tens of thousands of dollars, but was unable to accept, even under repeated
questioning, that the SkyCity records could be hundreds of thousands of dollars in
error, as suggested by Mr O’Callahan. Mr Haughey said that for SkyCity’s purposes,
the records were generally considered to be as accurate as SkyCity could reasonably
make them. In order for there to be errors amounting to hundreds of thousands of
dollars, Mr Haughey said staff would need to be making fundamental, regular
mistakes. He considered this was unlikely, particularly as the VIP players were
generally recognisable by SkyCity’s staff members and would not generally go
unrecognised or undetected.
[228] Under cross-examination, Mr Haughey was also asked whether SkyCity
would have any sensitivity if it were indeed the case that the records substantially
understated a player’s real losses. Mr Haughey denied that would be the case.

[229] In addition to Mr Haughey’s opinion evidence, there is also the fact that
SkyCity is required by s 308(1) and (4) of the Gambling Act to develop a policy for
identifying problem gamblers and it must take all reasonable steps to ensure that the
policy is used to identify actual or potential problem gamblers. It would commit an
offence if it did not, as would its venue manager and its agents.16
[230] Additionally, reg 12(1)(b) of the Gambling (Harm Prevention and
Minimisation) Regulations 2004 requires SkyCity to provide problem gambling
awareness training to any employee who is in direct contact with players. In other
words, there is a requirement that employees be able to identify potential problem
gamblers.
[231] Further, SkyCity’s licence to operate a casino granted under the Gambling
Act includes conditions in respect of host responsibility. A copy of SkyCity’s Host
Responsibility Policy was produced as an exhibit. It incorporates SkyCity’s Problem
Gambler Identification Policy. That policy includes a description of indicator data
used to identify problem gamblers.

Such indicators include the intensity and

frequencies of visitation and expenditure, as well as increasing periods of gambling
over time. One of the sources of that data is its customer data. In other words, the
amount of money and time spent using the Customer Loyalty Programme.
[232] In my view, all of the above matters provide incentives to ensure that the data
is captured as accurately as is possible.
Conclusion regarding reliability
[233] I prefer the evidence of Mr Haughey to the evidence of Mr Browning as to
the likely level of error in the gaming records. Mr Haughey’s opinion is supported
by reasons which I accept. In accepting Mr Haughey’s evidence, I also refer to the
concessions made by Mr Browning under cross-examination and the fact that
SkyCity gaming records which include observational data are relied upon by
SkyCity for its compliance with its statutory duties.
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Section 308(5) and (6).

[234] Ms Xiao’s losses, according to the SkyCity records, were approximately
$133,000.

However, that figure must be considered in light of Mr Haughey’s

evidence that the records could possibly be inaccurate by thousands or tens of
thousands of dollars, but not by hundreds of thousands of dollars.
[235] However, even with possible inaccuracies accepted by Mr Haughey, the
records are consistent with Ms Xiao’s case that she did not receive the full amount of
$800,000 purportedly loaned by Ms Sun and that the balance represented capitalised
interest.
Addendum in relation to Mr Browning’s evidence
[236] In his additional brief of evidence, Mr Browning purported to review the
WeChat messages between Ms Xiao and Ms Sun for the purpose of comparing any
percentage error in the SkyCity win/loss amount. In my view, this evidence is in the
nature of a submission. Section 25(1) of the Evidence Act provides:
25

Admissibility of expert opinion evidence

(1)

An opinion by an expert that is part of expert evidence offered in a
proceeding is admissible if the fact-finder is likely to obtain
substantial help from the opinion in understanding other evidence in
the proceeding or in ascertaining any fact that is of consequence to
the determination of the proceeding.

[237] While the ultimate issue rule has been replaced by the “substantially helpful
test”, the Supreme Court held in Penny v Commissioner of Inland Revenue:17
[32]
… It should, however, be observed that it is undesirable and wasteful
of time and effort of both parties when such material [in the nature of a
submission] appears in expert briefs of evidence. The practice of including
it should stop. If it persists, courts should require amended briefs to be filed.

[238] In this case, an amended brief was not filed.
[239] That portion of Mr Browning’s evidence reviewing the WeChat messages,
which I consider is in the nature of a submission, is inadmissible and accordingly I
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do not take it into account. Additionally, and in any event, there is an issue regarding
the reliability of the WeChat records which is considered later in this judgment.
Financial analysis
[240]

Both Mr White and Mr Browning gave evidence regarding Ms Sun’s

available funds during the lending period. Ms Xiao aimed to show that it was not
possible for Ms Sun to lend the full amount of $800,000 to Ms Xiao during the
lending period.
Evidence of Mr White
(a)

The period up until 7 October 2014

[241] Mr White recorded his understanding that Ms Sun claimed that the total
lending to Ms Xiao by 7 October 2014, the date of the Term Loan Agreement, was
$250,000.
[242] Mr White observed that on the documents provided, Ms Sun had income of
just over $12,000 during the period up to 7 October 2014 and appeared to have just
under $18,000 of expenses. It therefore seemed clear on the documents provided
that Ms Sun did not have sufficient income recorded in her accounts that could have
been the source of such lending up to 7 October 2014.
[243] However, Mr White says his analysis showed that there appeared to be
around $258,000 of potential sources of funds via Ms Sun’s accounts.
[244] Nevertheless, Mr White went on to say that in order for the proposition to
hold true that Ms Sun sourced $250,000 of funds for the purpose of lending to
Ms Xiao in this period, it would be necessary to assume that practically all of the
deposits were sourced from her own alternative sources, including her friends and
family (including $53,000 from deposits of chips from unknown sources into her
SkyCity account). The cash and other deposits from unknown sources cannot have
been sourced from Ms Sun’s own “recycled” funds (i.e. funds from her own
accounts).

[245] Therefore, Mr White said that the documents provided to him were not
consistent with Ms Sun advancing funds to Ms Xiao of $250,000 between 19 May
2014 and 7 October 2014.
[246] In terms of withdrawals, the withdrawals from Ms Sun’s accounts were
slightly lower than the $250,000 allegedly advanced. He said around $238,000
could possibly have been advanced to Ms Xiao, being the amounts that were
withdrawn to unknown parties (the other withdrawals were to named parties, other
than Ms Xiao) and the $25,000 identified as being paid to Ms Xiao.
[247] However, Mr White said this assumes that all of the unknown withdrawals
were paid to Ms Xiao, which would not allow for Ms Sun having used any of the
funds for her own purposes or having loaned money to other people or having used
those funds in her own gambling. Where any funds withdrawn were used by
Ms Sun, including being redeposited into her accounts, the funds available to be
advanced to Ms Xiao would be reduced.
[248] Mr White acknowledged that it was conceivable that Ms Sun sourced funding
from other sources that were not recorded in the documents made available to him.
(b)

The rest of the lending period

[249] Mr White said the same issues arose when considering the $800,000 across
the entire lending period as those relating to the initial $250,000.
[250] Mr White said overall Ms Sun’s net income position for the entire period was
in the order of around $9,000, which Mr White said was not surprising given that
Ms Sun appeared to only be on a benefit and had rental and childcare costs.
[251] In relation to whether it was possible that Ms Sun had received funding from
friends and family sources in the order of $800,000 across the entire period,
Mr White said that on the face of it, it appeared that Ms Sun had received significant
amounts through her accounts in the order of $960,000 (that is, total deposits of
$995,000 less the amounts paid by Ms Xiao of just under $35,000).

[252] Mr White said, on the face of it, if one assumed that every unknown
withdrawal was for the benefit of Ms Xiao (in the order of $865,000), including the
$25,000 lending that Mr White had assumed was for Ms Xiao’s benefit, then it was
possible that Ms Sun had advanced funds of $800,000 to Ms Xiao between 19 May
2014 and 23 March 2015.
[253] However, Mr White went on to say the assumption that all unknown
withdrawals were for the benefit of Ms Xiao seemed questionable. He said these
withdrawals would also include a number of transactions where Ms Sun had
withdrawn funds for her own use and possibly for other parties.

He said, for

example, if Ms Sun had winnings on a particular day at SkyCity, she may deposit
those funds into a SkyCity account or bank account and then withdraw them at a
later date for further gambling. Transactions of this nature would be included in this
“unknown” withdrawal figure.
[254] Mr White said that on the documents provided to him, it was not possible to
ascertain if interest or other non-principal payments had been received by Ms Sun.
He said it was possible to ascertain the occasional payment from Ms Xiao to
Ms Sun. However, there was insufficient detail to allow an assessment of whether
the amount was received as interest or some other form of non-principal payment.
[255] Mr White also considered whether Ms Xiao and Mr Pan’s banking records,
and Ms Xiao’s gambling win/loss records, supported borrowing of $800,000 across
the lending period. The SkyCity gaming records showed that Ms Xiao lost just
under $133,000 over the whole lending period. He said, therefore, at a global level
those losses were significantly at variance with the $800,000 that Ms Sun claims
Ms Xiao borrowed. Thus, on the face of it, Ms Xiao’s gambling activity does not
appear to support the borrowings claimed by Ms Sun. This has already been referred
to in the part of the judgment concerning the SkyCity records.
[256] Mr White then considered whether there were any explanations for the “gap”.
Mr White said it could be the case that Ms Xiao was using funds received from
Ms Sun for other purposes not related to gambling, such as repayments of other
borrowing or consumption. However, Mr White noted that at the beginning of 2014,

prior to Ms Sun’s trip to China and the lending which followed on her return,
Ms Xiao had over $100,000 of funds available on her Union Pay card, although that
amount would have then been used to fund Ms Xiao’s gambling losses prior to
Ms Sun’s return.
[257] As to consumption, Mr White said he reviewed the accounts of Ms Xiao and
Mr Pan, and was satisfied that their expenditure through this period was covered by
Mr Pan’s income, as well as significant money sent from family in China.
[258] Additionally, Mr White said, another possible explanation was that Ms Xiao’s
evidence was correct and she was charged relatively high interest rates which, when
compounded, grew substantially.
[259] The true explanation, he said, might come from a combination of these
factors.
[260] Mr White noted that Ms Xiao’s gambling loss figure of $133,000 excluded
any losses she may have incurred in the period when Ms Sun played on her behalf.
While Ms Sun did not cite the amount that she won or lost in that time, her evidence
was that Ms Xiao’s borrowing was up to $250,000 shortly after this period of
gambling on behalf of Ms Xiao.
[261] However, Mr White said that Ms Sun actually won money throughout that
period when she gambled on behalf of Ms Xiao. He said it must therefore be
Ms Sun’s position that she must have lost (and lost heavily) on the days that she
played on behalf of Ms Xiao and won on the days that she played for herself.
[262] In that regard, Mr White referred to his analysis where he noted that of
91 playing days, Ms Sun won on 66 days and lost on 25. The winning days total just
under $172,000 and the losing days total just under $118,000. The difference is the
nearly $54,000 that is recorded as being won by Ms Sun through the period of
playing on behalf of Ms Xiao.

[263] Thus, Mr White said, even assuming that the only time Ms Sun played on
behalf of Ms Xiao she lost (so attributing all of the “loss” days, totalling $118,000, to
Ms Xiao), the total gambling losses for Ms Xiao by 8 October 2014 would have been
in the order of $155,000. Mr White concluded that even with those seemingly
unreasonable assumptions, it was not possible to generate a gambling loss figure for
Ms Xiao close to Ms Sun’s claimed lending.
[264] As to the level of borrowing, Mr White said that while the documents were
consistent with the proposition that lending of $800,000 may have occurred over the
10-month period, they were not consistent with lending of $250,000 during the
period prior to 7 October 2014. However, Mr White referred to a number of caveats
already mentioned around the proposition that even where withdrawals were
observed, it is not clear that they were applied to Ms Xiao.
[265] He was therefore unable to conclude with any certainty as to what amount of
principal could have been advanced.
[266] However, he said it seemed to be a reasonable assumption that the lending
would have been at least the $133,000 of gambling losses which Ms Xiao incurred
during the overall period. This did not allow, Mr White said, any amount in respect
of Ms Sun gambling on Ms Xiao’s behalf as it is unclear whether that would increase
or decrease the amount, given Ms Sun’s gambling records indicate she won money,
but it is unclear which days she was playing on behalf of Ms Xiao. It may have been
more than that sum if the advances funded other consumption or repayments of other
borrowing, but it seems unlikely to have been less.
(c)

Interest calculations

[267] Finally, Mr White said he was asked to calculate, assuming a compounding
interest rate of 5 per cent per week, what amount would be owing by:
(a)

5 August 2014, assuming an initial sum of $70,000 on 7 June 2014
(this was the amount said to be loaned up to the beginning of
Ms Xiao’s self-exclusion period); and

(b)

24 March 2015, assuming an initial sum of $140,000 on 5 August
2014 (this was the amount represented in the loan slip referred to in
[48] above).

[268] Mr White recorded his understanding that the sums and the dates are broadly
agreed between Ms Xiao and Ms Sun, although he notes that Ms Xiao’s position is
that both of those sums incorporate interest, either being deducted in advance from
the amount she received, or where the advance was later used to fund interest
instalment payments.
[269] Mr White said he was asked to assume the compounding interest rate was
5 per cent per week (although he notes Ms Xiao’s evidence was that a different rate
of 4 per cent applied to the first loan payment). For the purposes of his calculation,
Mr White noted that Ms Sun had not provided a statement showing the exact dates of
the advances and his calculation was therefore simplified, given a constant rate had
been applied, but he noted this simplification would not materially affect the
outcome derived.
[270] Mr White said that with regard to what amount might be owing by 5 August
2014, assuming an amount owed of $70,000 on 7 June 2014 and growing at a
compounding rate of 5 per cent per week, his calculation showed that the total sum
was just over $105,000. The calculation assumes that:
(a)

No further advances were made by Ms Sun in the period between
7 June 2014 and 5 August 2014; and

(b)

No payments were made by Ms Xiao, either of interest or
repayments of principal, in that period either.

[271] Mr White noted the amount which is included in the loan slip signed in
favour of Mr Liu on 5 August 2014 was $140,000. He said there was accordingly a
variance of just over $34,000 between his calculation of what the compounded
amount owing would have been by 5 August 2014 ($105,000) and what was actually
agreed to ($140,000).

[272] Mr White says on the assumption that interest was payable, this variance
represents the net extent of further amounts of principal (and associated interest) and
repayments as between 7 June 2014 and 5 August 2014.
[273] With regard to what amount might be owing by 24 March 2015, assuming an
amount owed of $140,000 on 5 August 2014 (and growing at a compounded rate of
5 per cent per week), Mr White says his calculations show that the sum is just over
$735,000.
[274] He then records that the actual sum agreed as being advanced by 24 March
2015 was $800,000. He notes Ms Xiao’s position that this sum included interest,
while Ms Sun’s position is that it represented all principal amounts. Mr White says
his calculation therefore shows that it is plausible from a financial calculation
perspective that an amount of $140,000 could grow close to $800,000. The variance
of $65,000 could simply represent the net effect of further principal amounts and
repayments.
Evidence of Mr Browning
[275] Mr Browning’s evidence was not a direct response to all of the issues
addressed by Mr White.
[276] In relation to transactions in Ms Sun’s New Zealand and Chinese bank
accounts, Mr Browning says that without taking into consideration the possibility of
funds being made available to Ms Sun in cash or casino chips, or from other sources
that are not through a bank account associated with Ms Sun, it is conceivable that by
October 2014 sufficient funds were available to fund net advances of $250,000 to
Ms Xiao.
[277] I record Mr Browning’s overall conclusions as set out in the joint witness
statement with Mr White:
14.

Mr Browning’s overall conclusion is that he has found many records
and communications that are consistent with Ms Sun lending
substantial principal amounts to Ms Xiao. He considers the lack of
direct records is not surprising and also notes that he has no records
that are inconsistent with Ms Sun’s version. He cannot agree with

Mr White’s opinion that the records are inconsistent with Ms Sun
having lent $800,000 during the period (refer paragraph 105 of Mr
White’s Brief). Mr Browning is also of the opinion that the records
are inconsistent with Ms Xiao’s claims that she only received
principal advances of $115,000. The conclusions here are based on
the entirety of his Brief.
15.

Before considering the various topics Mr Browning has addressed in
relation to the other aspects of Mr White’s opinions, his views are as
follows:
a)

He agrees with Mr White’s bank, credit card and deposit
account analysis insofar as it relies solely on the bank
statements and SkyCity Deposit Account documents relating
to Ms Sun that Mr White was provided with.

b)

He has reviewed and agrees with the updated SkyCity
deposit account analysis which shows the potential for Ms
Sun to have sourced sufficient funds for principal lending
and to have applied such funds.

c)

He is of the opinion that inclusive of the funds identified
from the Chinese bank accounts for periods 1 & 2, [19 May
to 13 June 2014 and 14 June to 7 October 2014] it is
conceivable that Ms Sun had sufficient funds available to
provide to Ms Xiao in the amount of $250,000 and have
surplus funds available.

16.

Mr Browning notes that Mr White’s analysis is dependent on the
completeness of the banking records to account for all transactions
between Ms Sun and Ms Xiao, including the assumption that all
funds sourced by Ms Sun were recorded via bank statements
including the SkyCity Deposit Account of Ms Sun. Mr Browning
further notes that if the transactions did not go through any bank
accounts then they will not be recorded.

17.

Mr Browning considers that the new SkyCity deposit account
information is consistent with the previous SkyCity records, except
that they cover the entire period of Ms Sun’s SkyCity Account. This
updated information shows that on the information that Mr White is
relying on, being bank statement records in New Zealand, including
the SkyCity account, the potential for Ms Sun to have had access to
sufficient funds to lend to Ms Xiao has been demonstrated. There is
nothing in the records which indicate Ms Sun did not apply those
funds to Ms Xiao.

[278] In relation to Mr White’s calculation of interest, Mr Browning agrees that the
calculation is satisfactory as a calculation but notes that the outcomes are very
dependent on assumptions, including his concern about Ms Xiao’s evidence that
interest was compounding.

[279] Mr Browning was also asked to review Ms Xiao’s financial records to
address her evidence that she did not spend any of the cash she borrowed from
Ms Sun but, in particular, to identify any expenditure on luxury items. Mr Browning
notes he did not identify any significant luxury purchases. He did note, however,
that he observed large withdrawals and deposits which he said may have allowed the
purchase of luxury items, repayment of debt and may have been used for gambling,
or may have allowed the refund of the funds that were in Ms Xiao’s husband’s safe.
The withdrawals he identified occurred in February 2015.
[280] Under cross-examination, Mr Browning accepted that Mr White’s
calculations based on the financial records were accurate as to funds available to
Ms Sun in New Zealand.

He further accepted that there was no documentary

evidence (apart from one transaction which Mr White had taken into account) for
transactions he had identified in relation to Ms Sun’s Chinese bank accounts to
indicate that those funds ended up in New Zealand.
[281] Mr Browning also accepted that Mr White’s analysis of the lending between
19 May 2014 and 7 October 2014 was very conservative. In other words, while the
accounts analysed by Mr White showed unknown withdrawals of $238,000, which
theoretically could have been used by Ms Sun to fund $250,000 of advances up to
7 October 2014, all of those funds would have been required to be given to Ms Xiao.
The same applied to the whole of the lending period. There are thus two key
assumptions:
(a)

Ms Sun had not used any of the funds for her own purposes or used
those funds in her own gambling.

(b)

Ms Sun had not recycled any of the withdrawn amounts by
withdrawing them from an account and then depositing those same
funds back into that account or another of her accounts.

[282] Mr Browning agreed that those assumptions would need to be made. In
relation to the second assumption, Mr Browning gave the following evidence under
cross-examination:

Q.

And so the – from Mr White’s $238,000 conservative assumption,
just looking at this example alone the number could be something
like $40,000 do you agree with that?

A.

Yes, this is – it is running to the period that then falls outside of the
Sky City but (inaudible 12:03:15) account.

Q.

Well it is, but we’re just looking at the transactions which are within
periods 1 and 2 [19 May 2014 to 7 October 2014] if you're
comparing them against his period of 1 and 2 analysis.

A.

Yeah.

Q.

And then the same thing, could be happening in her bank accounts as
well where she has withdrawn cash from her bank account and then
makes a deposit back into the bank account, you agree with that?

A.

Yes it’s possible.

Q.

And, if there were recycled funds, in this way, do you agree with the
proposition that there are – the financial records show insufficient
funds available to Ms Sun, to have provided Ms Xiao with the
amount of $250,000 in periods 1 and 2.

A.

It would reduce it below the 250,000 yes.

Q.

So that – there would be insufficient funds on the financial records
to show that correct?

A.

If, yes, if that proposition that you put to me was right, that would be
the date.

Q.

And do you agree that would also apply in respect of $800,000
across all, which is the all five periods, the whole period if she’s
recycling money by taking money in and out, as we’ve seen, there
would be insufficient funds available on the financial documents for
her to have made this –

A.

Yes.

Q.

So in terms of the joint statement, and the – I'm not sure that it’s
clearly put in the joint statement but I think it’s – ah, yes so the joint
statement at 15C, do you accept that if the Chinese bank accounts
are not included, and recycling of money is occurred that – the
conclusion you’ve stated there would be that there’s insufficient
funds, really just wrapping up on the end of this document.

A.

Yes, if there was recycling of funds, then that would be true.

Conclusion on expert evidence
[283] In my view, neither of the assumptions referred to in [281] is sustainable. It
is clear from the evidence that Ms Sun had no other form of income other than the

benefit from WINZ. Her two main outgoings were accommodation rental costs and
payments to a day-care centre for her daughter. These exceeded her income from
WINZ. She accordingly needed another source of funding for her own purposes.
Ms Sun also needed a source of funding for her own gambling. Mr Browning
accepted it was a possibility that Ms Sun was using cash to pay her day-to-day
expenses. He further accepted that a part of the withdrawn money could have been
used on day-to-day expenses.
[284] I accept Mr White’s evidence that it is unlikely that there was no recycling of
funds. It therefore follows that the entire withdrawn amount of $238,000 in the
period up to 7 October 2014 was not available to be applied for lending to Ms Xiao.
The same applies to the $800,000 across the whole lending period.
Cash available to Ms Sun
[285] On behalf of Ms Sun, it is acknowledged that Mr White raises a fair query
when he questions whether $800,000 could have been loaned because that would
allow no room for recycling of funds. However, Ms Sun says that much of the
funding that she employed for her lending did not go through an account.
[286] The difficulty for Ms Sun is that of the various amounts she claims to have
borrowed up to 21 January 2015 (totalling $530,000), and then loaned to Ms Xiao,
only $194,000 is supported by documentation.18

Of that amount, $115,000 is

supported by only limited documentation.19
[287] However, Ms Sun also called evidence from three witnesses from whom she
says she borrowed money to then lend to Ms Xiao, namely Mrs Zheng, Mr Liu and
Ms Lin.
[288] Mrs Zheng’s evidence was that she loaned a total of $650,000 to Ms Sun. Of
that, $200,000 was for the purpose of assisting Ms Sun’s mother to buy a house.
Mrs Zheng exhibited a loan slip for $650,000 dated 21 February 2017. Mrs Zheng’s
evidence was that this amount was made up as follows:
18
19

Refer [125]-[126], [140]-[141] and [150]-[151] above.
Refer [151] above.

(a)

$100,000 prior to December 2014;

(b)

(Separately) RMB250,000;20

(c)

$300,000 in cash and chips left with Ms Sun on 28 February 2015
when Mrs Zheng went on tour; and

(d)

$200,000 in March 2015 loaned for a house which Ms Sun or
Ms Sun’s mother were to purchase.

[289] The first $100,000 was loaned incrementally when Ms Sun and Mrs Zheng
were gambling together. If it had been used entirely to fund Ms Sun’s advances to
Ms Xiao, then it could not also have been used by Ms Sun to fund her gambling
losses during that period. Between 3 October 2014 (when Ms Xiao returned to
SkyCity) and 28 February 2015, SkyCity records show Ms Sun incurred losses of
$95,545. If Ms Sun’s evidence as to using Mrs Zheng’s funds to lend to Ms Xiao
were correct, Ms Sun would have needed a further $100,000 of funds available to
pay her net gambling losses during that period.
[290] As to the $300,000 Ms Sun received from Mrs Zheng on 28 February 2015,
Ms Sun’s evidence was that after that date she made only one further advance to
Ms Xiao, namely $100,000 on 19 March 2015.

The balance of what Ms Sun

received on 28 February 2015 cannot therefore have been used to fund advances to
Ms Xiao.

Accordingly, the maximum amount of Mrs Zheng’s money which

Ms Xiao could have received was $200,000 ($100,000 prior to December 2014 and
$100,000 after 28 February 2015).
[291] However, as noted above, I consider that Ms Sun could not have made the
advances to Ms Xiao that she says she made from Mrs Zheng’s money for two
reasons. First, Ms Sun required Mrs Zheng’s money to pay for her own gambling
losses. Second, she had not received sufficient funding from Mrs Zheng in time to
have made the advances as, on Ms Sun’s evidence, all but $100,000 was advanced to
Ms Xiao prior to 28 February 2015.
20

Approximately $50,000 loaned in November 2014 for a payment made in China to Ms Sun’s
friends, Jiang Xin and Su Na.

[292] In relation to Mr Liu’s evidence, for the present purposes, I put aside the
$7,000 loan in May 2014 and the $12,000 loan secured against the car, which Mr Liu
bought and paid for, but which was purchased for Ms Sun’s use. Both those amounts
are said to be separate from the $800,000.
[293] Mr Liu said, in addition to those two sums, he loaned “close to” $40,000 to
Ms Sun. That total, he said, was made up of an amount of $20,000 in early June
2014, $13,000 in October 2014 and $10,000 in January 2015. To that extent, his
evidence was broadly consistent with Ms Sun’s evidence in terms of the amount she
said she borrowed from Mr Liu. However, it was also apparent from Mr Liu’s
evidence that there were other transfers of money as between Mr Liu and Ms Sun.
By way of example, there is the following exchange in cross-examination:
Q

… And so what I’m putting to you, Mr Liu, is that there wasn’t cash
lending, cash amounts that you were loaning to Ms Sun in either
May or June 2014 or in October 2014. Do you accept that?

A.

I do not accept it.

Q.

Right. If you could open up volume 9 page 263 and this is your
savings account now. And there’s a deposit on the 17th of March, a
teller transaction of $20,300; do you remember what this relates to?

A.

I cannot remember it now.

Q.

And for the record, the date is 17 March 2015. And then there are
three transactions on that same page; one 19 March, one 30 March
and one 31 March, all of which are to Yumei Qiu. Do you recognise
those transactions?

A.

I cannot quite remember.

Q.

Now for the stenographer, the spelling is Y-U-M-E-I Q-I-U and
that’s Lily’s mother, correct?

A.

Yes, correct.

Q.

So why were you paying $25,000 to Lily’s mother?

A.

I cannot remember. It’s quite a long time ago.

Q.

Did you loan money to Lily’s mother?

A.

No, I didn’t.

Q.

Did you loan this money to Lily?

A.

Probably. Now, I cannot remember.

Q.

Was Lily depositing money into your bank account?

A.

It didn’t seem to be so.
sometimes cheques.

Q.

Would she ask – would she give you money, that was her money, to
be deposited into your bank account?

A.

I don’t understand what you mean.

Q.

Were you letting Lily use your bank account?

A.

No, it doesn’t seem to be so.

Q.

So all of the deposits in your account, none of those would just be
money that Lily has deposited and then asked you to transfer out?

A.

I cannot remember.

Q.

It’s quite a big amount, Mr Liu, it’s $25,000.

A.

It was a large amount. But it was such a long time and when you ask
me how this money came into my account; I really cannot
remember.

Q.

Was it money that you’d earned?

A.

Probably not.

Q.

So it’s money someone’s given to you?

A.

I don't know. I don’t remember.

Sometimes she will give me cash or

[294] I find it difficult to accept that Mr Liu had no memory of the $25,000 said to
be “probably” loaned to Ms Sun. There is no suggestion that this was connected to
the lending to Ms Xiao and it is more recent than the dates on which the amounts
making up the $40,000 were said to be advanced to Ms Sun for lending to Ms Xiao.
[295] The sum of $25,000 is also a large amount in the context of Mr Liu’s
apparent income in the year ended 31 March 2015, which he said was in excess of
$60,000 but less than $100,000.
[296] There was also evidence of a letter dated 30 December 2014 which Mr Liu
wrote in support of Ms Sun in the course of an investigation by WINZ into Ms Sun,
which I refer to later in this judgment. In that letter, Mr Liu states:
I work as a builder. On 20 October 2014, I received $6000 from my
developer. As I am banking with BNZ, I couldn’t find a BNZ branch around

so I deposited into Sun’s ANZ bank account directly. She could transfer
from her account to my BNZ account.

[297] The explanation regarding the $6,000 is dubious. Ms Sun’s BNZ account for
20 October 2014 records 10 individual deposits recorded as bill payments of $1,000
each from a Mr Y Chen. The following day the account records eight individual
payments recorded as bill payments to Mr Liu of $1,000 each.
[298] While, as I have noted in [293] above, Mr Liu’s evidence was broadly
consistent on its face with the evidence of Ms Sun, namely that she borrowed
$40,000 from Mr Liu, I did not find him a convincing witness. I therefore do not
find Mr Liu’s evidence of assistance in determining whether Ms Sun in fact
borrowed $40,000 for the purpose of on-lending to Ms Xiao, nor whether, if she did
use any part of that money for that purpose, she charged interest or not.
[299] Ms Lin gave evidence that she was a friend of Ms Sun’s and at the relevant
times she was living in Fiji. She said she loaned Ms Sun approximately $100,000.
That amount was made up of $16,000 (by way of two $8,000 bank transfers to
Ms Sun’s bank account on 21 August 2014), a bank transfer of $15,000 to Ms Sun’s
bank account on 22 September 2014, US$10,000 in cash on 7 October 2014, and
cash of around US$40,000 on 16 October 2014. Ms Lin said the cash belonged to
her but was in the possession of friends of her husband in New Zealand. The final
amount was $10,000 by way of bank transfer from her bank to Ms Sun’s bank on
22 October 2014.
[300] The amounts referred to are generally consistent with Ms Sun’s evidence as
to how much she borrowed from Ms Lin.

However, I note that immediately

following the transfer of one of the $8,000 amounts, it was then apparently
transferred to a foreign exchange company. On its face, this would appear to be
inconsistent with that sum being loaned to Ms Xiao.
[301] Further, under cross-examination, Ms Lin accepted that she was uncertain as
to how much was provided in cash to Ms Sun on 16 October 2014 and she accepted
that only $54,000 of her lending to Ms Sun was supported by documentation.

[302] Ms Lin’s evidence was that Ms Sun did not tell her why she was borrowing
the money. Ms Sun simply said she would pay it back as soon as possible.
[303] I do not accept Ms Lin’s evidence that she did not know that Ms Sun was
borrowing money from her to then lend to Ms Xiao. Under cross-examination,
Ms Lin was referred to Ms Sun’s WeChat message to her on 7 October 2014 (the
date of the Term Loan Agreement) saying “I’ve just arrived at the lawyer’s place”.
[304] Ms Lin said she did not know what Ms Sun was talking about in that
message.

However, Ms Lin replied to the WeChat message saying, “There is

something not right about this lady”. Ms Lin accepted that this message was a
reference to Ms Xiao.
[305] Ms Lin was also referred in cross-examination to a screen shot in the WeChat
message of the Term Loan Agreement Ms Sun sent to her on 7 October 2014, but
Ms Lin continued to insist that she did not know about Ms Sun’s lending to Ms Xiao.
[306] Furthermore, Ms Lin was referred to evidence from Ms Sun’s affidavit of
22 December 2015 in the interlocutory application in this proceeding, where Ms Sun
said:
[18]
… Ms Xiao always promised to give interest upon repayment “at a
good rate” though she did not ever specify what a good rate would be. I
trusted her because she was my friend and agreed there should be some
interest, so I could give this to my friends and family upon repayments as a
“thank you”, if possible …

[307] Ms Lin said she was not aware of interest which would then be passed on.
[308] In the context of her other denials above which I have not accepted, I do not
accept that evidence either.
[309] Ms Lin gave evidence that Ms Sun had repaid the $100,000 that Ms Sun had
borrowed from her. It was put to her in cross-examination that, in the absence of
proof of the cash advanced of $46,000, in fact the sum over and above the $54,000
represented interest. She denied that. I find that evidence unconvincing and find

that at least part of the repaid $100,000 was a payment of interest on money that
Ms Sun borrowed from Ms Lin.
[310] In the end, as with Mr Liu’s evidence, I do not find it of assistance in
determining whether, if Ms Sun on-loaned any money to Ms Xiao, she charged
interest or not.
Lender friend
[311] While I do not accept that the evidence given by Ms Sun and called on her
behalf supports her assertion that she did not charge interest on amounts loaned to
Ms Xiao, I accept that the ‘lender friend’ was a fictitious person. In other words,
there was not one individual who was the source of the money Ms Sun loaned to
Ms Xiao.
Other evidence regarding charging of interest
[312] I do not overlook the evidence of Mr Liu and Mrs Zheng regarding loans as
between family and friends.
[313] Mr Liu said that there were no supporting documents for the “close to”
$40,000 he loaned to Ms Sun. The key thing for him was the trust between each
other. He also said in terms of the amount of money, it was within his ability to cope
so he did not believe it was necessary to write out loan receipts. He said no interest
was charged because he and Ms Sun have been friends for many years. He said he
was not a banker operating a business and there was no need for him to collect
interest.
[314] As to Mrs Zheng, she is evidently a very wealthy business woman. She had
been granted permanent residence in New Zealand in 2003 but did not live
permanently in New Zealand until 29 June 2014. On arrival, she stayed at the casino
hotel until the end of August 2014. She said the casino staff arranged for her to
apply for an account and a VIP card. She had not been to the casino before. In her
evidence, she refers to large amounts of money being credited to her SkyCity
account. The first transfer was an amount of $90,000 on 30 June 2014. During July

2014, a further sum of $500,000 was transferred into her SkyCity account. She said,
to her, playing cards was only a form of entertainment and she did not really care
about how much she won or lost. She said a few tens of thousands of dollars each
day had no real effect on her wealth.
[315] Mrs Zheng met Ms Sun soon after she began going to SkyCity. She said it
was pleasant to play cards with her and she got familiar with her quite quickly.
Mrs Zheng said by mid-August 2014, she and Ms Sun were basically spending every
day playing cards together.

Mrs Zheng said on around 20 August 2014, her staff

arrived in New Zealand and she introduced Ms Sun to her staff, and as a number of
them did not speak English, Ms Sun assisted with day-to-day matters such as
shopping and making appointments.
[316] Mrs Zheng said she then began to give money to Ms Sun for her to use to
gamble. She said Ms Sun would report to her on a daily basis. She said Ms Sun
assisted her with obtaining money through a foreign exchange company and on
occasions Mrs Zheng would withdraw cash amounts of between $50,000 to
$100,000 at one time. She would give that money to Ms Sun to take back to SkyCity
to exchange for gambling chips.
[317] Mrs Zheng said it was commonplace for people around her to conduct
borrowing between friends and family in cash, and without supporting documents to
record the borrowings. She said it was not unusual in her experience for no interest
to be charged. She said that was acceptable to her as she was happy to help others.
[318] In my view, the position between each of these two witnesses vis-a-vis their
lending to Ms Sun does not impact on the issue of whether interest was charged in
Ms Sun’s lending to Ms Xiao. Mr Liu made it clear that he had been a close friend
of Ms Sun’s for many years and it was only a small sum, within his ability to cope.
By contrast, Ms Sun and Ms Xiao only began to get to know each other in March
2014, shortly before the lending began.
[319] As to Mrs Zheng, while the amount she loaned to Ms Sun was very large, that
needs to be seen in the context of Mrs Zheng’s extreme wealth. These were not large

amounts of money for her. By contrast, Ms Sun was on a WINZ benefit during the
time of the lending to Ms Xiao and the $800,000 she purportedly loaned to Ms Xiao
therefore represented a significant sum for her.
[320] I also did not find the evidence of Shang Hong Li of assistance on the issue
of whether or not Ms Sun charged interest.
[321] Ms Li was called as a witness on behalf of Ms Xiao. She had sworn an
affidavit dated 29 January 2016 in support of Ms Xiao in the interlocutory
proceeding, but refused to sign a brief of evidence and so gave evidence under
subpoena.
[322] Ms Li also gambled at the casino. She met Ms Sun playing cards in the
casino VIP room. She also had Ms Sun gamble on her behalf and owed Ms Sun
money as a result. However, Ms Li said that she rarely asked Ms Sun to gamble on
her behalf and that it only occurred a couple of times. Ms Li said if she still had
money, it would be her money that was used but if she had lost her money, Ms Sun’s
money would be used. If Ms Sun won, then she would give Ms Li the money and
Ms Li would give her some kind of commission.
[323] She said that Ms Sun did not tell her anything about her gambling skills and
that there were no discussions about interest between them. In these two latter
respects, her evidence differed from her affidavit evidence.
[324] I found Ms Li not to be forthcoming as a witness and I consider that she gave
her evidence reluctantly. For that reason, I have real doubts about placing any
reliance on her evidence.
[325] All of the foregoing would be sufficient to dispose of the question of whether
Ms Xiao has established that the $800,000 sum contained capitalised interest. She
has.
[326] However, I briefly refer to other matters of evidence which support that
finding in the sense that they detract from Ms Sun’s evidence.

WeChat messages – allegations of fabrication and deletion
[327] Ms Sun and Ms Xiao communicated frequently with each other using
WeChat. Many pages of WeChat conversations were produced as exhibits. A lot of
those conversations are banal and relate to day-to-day matters that the two women
discussed.

Interspersed amongst those messages are references to borrowing.

Mr O’Callahan submits that those messages support Ms Sun’s evidence that she did
not charge interest on the sums loaned to Ms Xiao.
[328] As noted earlier, Ms Sun lost her mobile phone on or about 29 September
2014. She accordingly only has a record of messages from that date.

In her

evidence-in-chief, she stated that what she had produced was a complete record of
the WeChat communications with Ms Xiao from 29 September 2014.
[329] There are issues in relation to the available records and the reliability of those
records.
[330] Both Mr O’Callahan and Mr Holmes submitted that the opposing party had
tampered with the WeChat messages either by fabricating messages (Ms Xiao) or
deleting relevant messages (Ms Sun).
Allegations against Ms Xiao – fabricated messages
[331] As noted in [19] above, Ms Xiao regularly deleted the WeChat messages on
her phone to avoid the risk of her husband finding out about her gambling. The
WeChat messages produced in evidence are accordingly those produced in discovery
by Ms Sun. That is apart from a few messages on 23 March 2015 and 13-14 May
2015, which Ms Xiao saved by taking a screen shot of them and sending them to
Ms Shinkarenko, who she was still on good terms with at that time. Ms Xiao then
deleted them from her phone.
[332] Mr O’Callahan challenged the authenticity of the 13 pages containing
screenshots of these WeChat messages dated 23 March and 13-14 May 2015, which
did not appear in the WeChat messages produced by Ms Sun.

[333]

The challenge was first on the basis that some of the timestamps on the

screenshots are different from those on Ms Sun’s records for the relevant day, while
other timestamps are present on Ms Xiao’s screenshots but are not on Ms Sun’s
records for the relevant day.
[334] Mr O’Callahan also points to messages in Ms Xiao’s records appearing to be
messages from her to Ms Sun, which are not in Ms Sun’s records and which Ms Sun
says she did not receive. Mr O’Callahan says that Ms Xiao has falsely created these
messages so as to make it appear that they were sent. Ms Xiao emphatically denied
this under cross-examination:
A.

That means it was deleted. Wasn’t that my impression all along, that
some messages were deleted?

Q.

It’s your evidence that the message must have been deleted by Ms
Sun and I’m going to put to you an alternative suggestion which is
that you have created this after the event. Do you agree or disagree?

A.

Disagree. Terrible.

Q.

And then on page eight point –

A.

That’s not quite right. You could delete messages in WeChat but you
cannot create messages in WeChat. Anyone that uses WeChat would
know that.

Q.

And I suggest to you that you could have created a profile on your
phone using these profile pictures and made it look like a series of
messages between you and Ms Sun and then taken a screenshot.

A.

I could tell you this much, I can’t even remember my own WeChat
account password. If I lose this phone of mine I possibly won’t be
able to log into my WeChat any more. If I am such a brilliant person
in my head – if I’m such a brainy person I wouldn’t have signed all
these agreements. Can I ask you if it was Ms Sun who told you that
this is doable?

Q.

If you didn’t do it yourself, perhaps, I suggest, you got somebody to
help you with it.

A.

It never crossed my mind about this. Why – how would I think of
getting someone else to do it for me? I was afraid of being caught.
How would I dare to falsify things?

Q.

And I suggest that you’ve done this for the other messages in these
pages in volume 8 from 8.524 through to 8.536 where they are
missing from Ms Sun’s records.

A.

You can say that.

Q.

Do you agree or disagree?

A.

But truth is always truth and I disagree. I’m happy to leave you with
my mobile phone and you can do your investigation.

[335] First, as to the location of the timestamp, the available WeChat messages
discovered by Ms Sun showed that messages retained would not necessarily have the
same timestamp in the same place. This is evidenced from a comparison of two
versions of the same message produced by Ms Sun where a timestamp of
12 February 2015 at 5:39 appeared in one version, but not in the other.
[336] But, in any event, in the absence of expert evidence, I am not prepared to
make any findings regarding the timestamps in relation to whether or not messages
were falsified.
[337] As to the differences within the timestamp itself, Ms Xiao gave evidence that
she regularly changed the time on her phone while playing a game called Candy
Crush in order to get more lives in the game. It was submitted on behalf of Ms Xiao
that this would explain the difference. The available WeChat messages show that
Ms Sun had noticed this occurring previously and Ms Xiao had given her that same
explanation at the time.
[338] I therefore accept Ms Xiao’s evidence that she did not fabricate the messages
on 23 March 2015 and 13-14 May 2015, and that she did send these missing
messages to Ms Sun and that Ms Sun sent the other missing messages on those days
to Ms Xiao. It follows from that finding that Ms Sun deleted those messages from
her phone or otherwise failed to include them in the discovered WeChat messages. I
address this issue next below.
Allegations against Ms Sun – deleted messages
[339] At various points in her evidence, both in her evidence-in-chief and when she
was under cross-examination, Ms Xiao expressed the view that the record of WeChat
messages provided by Ms Sun was incomplete and that messages had been deleted.
There is this exchange in cross-examination:

Q.

Ms Xiao, you said in your answer that you were hoping to be able to
pay the interest day by day, in the message you used you didn’t refer
to interest did you?

A.

That’s correct, but I could tell you for sure that I am not certain that
this WeChat record is complete, but I remember on every Monday
[Ms Sun] would send me message reminding me of the amount that I
need to repay, and how much she need to repay on Tuesday. Or on
Saturday you are, you would be less stressful because you only need
to play, you need to, you only need to repay X amount, but none of
these were seen by me in the whole WeChat record.

Q.

Well [Ms Sun] will say that she hasn’t deleted those sorts of
messages because there have never been any, you accept that?

A.

Of course I don’t, because I have vivid memory of them.

[340] Ms Sun’s evidence as to whether or not she had deleted any messages
changed during the course of her evidence. She first said that she had not deleted
any WeChat messages. She said she had not deleted messages relating to interest
charged to Ms Xiao or arrangements made for Ms Xiao to borrow money from
Ms Shinkarenko.
[341] She later said it was possible that she had accidentally deleted messages but
that it was not possible that she intentionally deleted any of the messages. She said
she may have deleted messages accidentally by tapping a message on the screen, but
then gave evidence that to delete a message you had to make a “long press on a
message then a list of options … pops up” from which you then need to select the
option to delete.
[342] It was only in re-examination that Ms Sun gave evidence admitting that she
had intentionally deleted content which related to Ms Shinkarenko. She says there is
nothing sinister in that.

She says that the messages she deleted related to

Ms Shinkarenko’s loans to Ms Xiao and she did not want to get Ms Shinkarenko
involved in this matter as it did not concern Ms Shinkarenko.
[343] However, Ms Xiao’s evidence that there were missing messages regarding
not only Ms Sun’s role in making arrangements with Ms Shinkarenko, 21 but also
those relating to Ms Sun charging Ms Xiao interest, is corroborated by the messages
21

See [192] above.

which Ms Xiao retained and which were missing from Ms Sun’s version of the
WeChat messages.
[344] In her evidence, Ms Sun accepted that it was not possible to tell from
inspection of any of the messages whether what she had provided in discovery and
what was filed in the evidence was complete, but asks the Court to accept her
evidence that she did not delete any other messages.
[345] I am unable to do that given my finding that the messages saved by Ms Xiao
in the screenshots referred to above, refer to the charging of interest separate from
any arrangements with Ms Shinkarenko. I, therefore, find that the WeChat messages
are not a complete record of communications. I also find that they are not reliable as
to, and in relation to, events which are otherwise not corroborated.
[346] It is not possible to ascertain the extent of the deletions. However, I accept
Ms Xiao’s evidence that there were messages from Ms Sun regarding the payment of
interest and that those messages have since been deleted or otherwise not produced.
The deleted messages
[347] Those messages included the following:
(a)

On 23 March 2015, Ms Sun to Ms Xiao referring to her lender friend
who had been loaning Ms Xiao money, asking, “Isn’t it so that you
resent him for making so/too much”.

(b)

On 23 March 2015, Ms Xiao to Ms Sun referring to herself and
saying, “I am actually a very good customer”.

(c)

On 23 March 2015, Ms Sun to Ms Xiao saying, “In terms of making
money from you there is only a paper contract”.

(d)

On 23 March 2015, there is an undeleted message from Ms Xiao to
Ms Sun saying, “Gambling is really terrible”. This is followed by a

deleted message from Ms Xiao to Ms Sun saying, “Usurious loans
are even more terrible” (with a crying emoji).
(e)

On 23 March 2015, Ms Xiao to Ms Sun:
YE there, is directly saying if it is able to repaid, then not only
interest won’t be seeked, excusing me from […]. However, I can’t
even come up with a few ten thousands.

(f)

On 13 May 2015, after an undeleted message from Ms Sun to
Ms Xiao saying, “The 100 thousand is long overdue, I will seek
interest when suing next week, if within this week it is repaid then
that is the end”, the following message from Ms Xiao to Ms Sun is
deleted: “Previously you were calculating in accordance to a
usurious loan, saying that not doing it as per contract, you have now
received an interest of $20,000 a month, my interest has been paid to
20th of this month too”.

(g)

On 14 May 2015, Ms Xiao to Ms Sun:
But do you think any normal family, if knowing that I go gambling
while borrowing a usurious loan, would still in the end give me a
sum of money? At that time, I trusted in luck, kept thinking
interest can be won back by gambling in a week. And then the
principal left can be repaid after having the baby. I myself feel that
I was extremely stupid. Such a high interest rate, how could
anyone possibly have won it back through gambling? And going
to the casino like that is also really …

[348] My finding that Ms Sun deleted the messages referred to above, which I
accept were sent on 23 March and 13-14 May 2015, leads me to conclude that there
were deletions from the rest of the WeChat messages. Accordingly, the messages as
a whole are not reliable for the purpose of ascertaining whether interest was charged
by Ms Sun on the amounts she loaned to Ms Xiao.

WINZ application forms
Admissibility
[349] Under cross-examination, Ms Sun was referred to various forms which she
completed and submitted to WINZ for the purpose of receiving and continuing to
receive a benefit.
[350] Mr Holmes submits that the forms are admissible under s 37(1) of the
Evidence Act in that they are substantially helpful in assessing Ms Sun’s veracity.
Mr O’Callahan opposes their admission.
[351] I therefore need to consider their admissibility.
[352] Section 37(5) defines veracity as meaning “the disposition of a person to
refrain from lying”. Section 37(1) provides that a party may not offer evidence in a
civil proceeding about a person’s veracity unless the evidence is substantially helpful
in assessing that person’s veracity. In deciding whether the evidence is substantially
helpful, I may consider whether the proposed evidence tends to show one or more of
the matters set out in s 37(3):
(a)

lack of veracity on the part of the person when under a legal obligation to
tell the truth (for example, in an earlier proceeding or in a signed
declaration):

(b)

that the person has been convicted of 1 or more offences that indicate a
propensity for a lack of veracity:

(c)

any previous inconsistent statements made by the person:

(d)

bias on the part of the person:

(e)

a motive on the part of the person to be untruthful.

[353] The Supreme Court, in Hannigan v R,22 held that the veracity rules are
confined to evidence which is not admissible independently of those rules.

I

therefore examine the content of the forms to consider whether any part of that
content is otherwise admissible independently of those rules.
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[354] On 8 January 2014, Ms Sun made an application to WINZ for a ‘Sole Parent
Benefit’. Ms Sun admitted making the application in January 2014 and admitted
signing some of the renewal forms but, as she was entitled to, Ms Sun claimed
privilege under s 60 of the Evidence Act and did not answer other questions put to
her in relation to the forms. However, in his closing submissions, Mr O’Callahan did
not take issue with the fact that Ms Sun had completed the forms.
[355] At the time of her initial application, Ms Sun also completed the ‘Extra help
form: Accommodation Supplement’. The resulting weekly benefit she received from
WINZ was $521.98. Her weekly rental payment for accommodation was $520.00.
[356] Although the forms are in English, I am satisfied that Ms Sun would have
been able to read and understand them before completing them. I say this because I
observed Ms Sun during her evidence reading documents in English without
requiring the assistance of an interpreter.
[357] In the form completed on 8 January 2014, Ms Sun recorded that she was
separated from her partner Mr Zhang and that he was imprisoned on 4 December
2013. Contrary to her evidence in court, she said on the form that Mr Zhang had
been supporting her financially until 4 December 2013.
[358] I now consider this statement in the form to determine whether it is
admissible independently of the veracity rules. But first I set out the background to
the relationship between Ms Sun and Mr Zhang.
Financial support from Zhang Hui
[359] Ms Sun and Mr Zhang met in late 2002 or early 2003. It is clear that their
financial affairs had been intertwined. Ms Sun said that in 2006 she bought a
property funded by a deposit from her mother, with Ms Sun making the mortgage
payments. In 2007, she purchased another property but it was in Mr Zhang’s name.
Ms Sun said she ran a business from that property. The certificate of title shows a
transfer to Ms Sun in 2008.

[360] Ms Sun and Mr Zhang then ran a shop in a food court together until
mid-2010. She does not appear to have been in paid employment since then.
[361] Ms Sun said she became pregnant at the end of October/beginning of
November 2011 with Mr Zhang’s child. Mandy was born in July 2012. Ms Sun said
she had not lived with Mr Zhang up to that point.
[362] In September 2012, she went back to China returning to New Zealand on
20 September 2013. For part of that time, Mr Zhang was also in China but Ms Sun’s
evidence was that her mother supported her financially and she had also received
hongbao when the child was born. She did not say how much.
[363] On her return to New Zealand on 20 September 2013, Mr Zhang met Ms Sun
at the airport and she stayed at the SkyCity Grand Hotel in a room organised by Mr
Zhang who, as a VIP member, was apparently entitled to a hotel room. The SkyCity
gaming records show Ms Sun commencing gambling on the same day, cashing in
$6,000, then $33,250 the following day and $10,000 the day after.
[364] Ms Sun disputes the correctness of those records but accepts that she was
gambling at SkyCity with Mr Zhang on her return. She also accepted that the money
she was using was not her own. That is consistent with the evidence of Ms Xiao,
who said that Ms Sun told her that whenever Ms Sun did not have money, Mr Zhang
would give her $10,000 per week for her to go to the casino. The SkyCity records
further show that Ms Sun gambled at SkyCity on 52 days out of 83 between
20 September 2013 and 11 December 2013 (a few days after Mr Zhang’s arrest),
with a turnover of $560,480 and incurring gambling losses of $19,054. Ms Sun was
not employed at the time and had no income.
[365] In my view, the statement made by Ms Sun in the 8 January 2014 application
form that Mr Zhang had been supporting her financially until 4 December 2013 is
admissible under s 7(1) independently of the veracity rules. It goes directly to
Ms Sun’s financial position and contradicts evidence given to the Court that
Mr Zhang had not been giving her financial support up until the time of his arrest.
Ms Sun therefore either lied to this Court when she said that Mr Zhang had not been

supporting her or she lied to WINZ when she said he had been supporting her and
that the support had ceased on 4 December 2013.

In my view, the evidence

discussed above establishes that Mr Zhang had been supporting Ms Sun financially
until the time of his arrest.
[366] Obtaining interest from Ms Xiao was a way Ms Sun could replace that
financial support after Mr Zhang’s arrest.
Other statements in the WINZ forms
[367] Ms Sun incorrectly recorded on the 8 January 2014 form that she had “no
money in the bank or other savings”. She also incorrectly recorded that she did not
have “property you don’t live in”.
[368] Ms Sun disclosed the existence of her ANZ bank account into which the
benefit payments were made. However, Ms Sun did not disclose to WINZ that she
also held bank accounts with Westpac, BNZ, Bank of China, or China Construction
Bank.

Ms Sun’s statements to WINZ in the various forms that she completed

indicated that she had no money in a bank or other savings. These statements were
not correct, by reference to the following:
(a)

Over $24,000 in her BNZ account on 8 January 2014;

(b)

Over RMB113,000 (approximately $24,500) in her Bank of China
account on 22 May 2014;

(c)

Over $11,000 in her BNZ account and RMB28,000 (approximately
$6,000) in her Bank of China account on 12 August 2014; and

(d)

Over $29,000 in her BNZ account and RMB19,800 (approximately
$4,300) in her China Construction Bank account on 9 November
2014.

[369] Ms Sun also stated in the application and various renewal forms that she had
not loaned money to other people, despite having loaned Ms Xiao money.

[370] In late November 2014, WINZ contacted Ms Sun and required her to provide
52 weeks of her bank statements. She disclosed copies of her ANZ statements. She
was then called to a meeting on 1 December 2014 to discuss the large amount of
deposits into that account. She attended and then requested Ms Xiao and others,
including her mother and Mr Liu, to write notes for her to explain that the money in
fact belonged to them, not Ms Sun. Ms Sun handwrote a note and sent it to Ms Xiao
to copy out and sign. In that note, it was stated that Ms Xiao was lending Ms Sun
money during the period.
[371] Ms Sun also closed her BNZ account, but asked Ms Shinkarenko to open a
bank account with BNZ in Ms Shinkarenko’s name, which Ms Sun could then use.
Ms Shinkarenko agreed to do this and Ms Sun made significant amounts of cash
deposits and withdrawals into this account during the period when she operated it
between 1 December 2014 and 18 March 2015.
[372] In my view, the evidence of Ms Sun’s statements in the WINZ forms (apart
from the statements regarding Mr Zhang referred to above) is substantially helpful in
considering Ms Sun’s veracity for the purposes of s 37(1). It goes beyond mere
relevance. Ms Sun was under a legal obligation to tell the truth at the time she
completed the forms.23 This was not a one-off event, nor one which might be
explained by a lack of understanding of the questions. Further, when WINZ made its
investigation, Ms Sun persisted in her lies to WINZ and adopted the strategy of using
Ms Shinkarenko’s bank account. That, in my view, was a deliberate move to avoid
further questions by WINZ into her financial affairs.
[373] I therefore admit the evidence of Ms Sun’s responses in the WINZ forms
(save for her responses regarding Mr Zhang which are independently admissible)
and the evidence of her conduct after WINZ began its investigation for the purpose
of assessing Ms Sun’s veracity.
[374] It is strictly not necessary for the purposes of determining whether Ms Sun
charged interest on the amounts loaned to Ms Xiao to rely on this evidence.
However, it reinforces my conclusion that it was Ms Xiao who was telling the truth
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that Ms Sun charged interest; rather than Ms Sun whose evidence was to the
contrary.
SkyCity investigation
[375] I mention the SkyCity investigation into Ms Sun only briefly. Allegations
were made to SkyCity that Ms Sun was operating as a loan shark. The notes in the
SkyCity documents created on 22 June 2015 record the allegations, but not the
names of those who made the allegations. Ms Sun was spoken to on 25 June 2015
and the notes of that meeting include the following:
I began the meeting by reiterating our last meeting and what we discussed. I
explained that at that time her husband worked hard in China providing all
her gambling funds, as she did not work. I asked what’s changed, is her
husband still providing for her? Subject stated she has her own investments
now in China, where she leases out property. I asked how much money does
she get a month. She initially struggled to find an answer, stating she gets
this money in Chinese dollars so when converted to NZ dollars (begins
conversion in her mind) its about $80K per year.
I stated that at our last conversation in 2011, she mentioned that she lent
money to people on occasion, does she still do that? Subject said no, not any
more. I asked do people ask to borrow money from her and she said yes
they used to but not any more as she tells them to go away. I asked who are
these people. Subject stated g [sic] borrowed a couple of times to play, and
Candy (Hanyue?) also. But they were friends then, they are no longer
friends. I asked why? She stated that they got jealous when her and aunty
[Mrs Zheng] became friends, they kept bothering aunty for money as they
know she is rich and Aunty does not lend them money. Since she and aunty
have become close, she does not talk to them any longer. They are no longer
close. I asked if they always paid back money to her, she said yes, except
Candy, she still owes her a little bit, a couple thousand, but she does not ask
for it back as they don’t talk due to her not visiting the casino from having a
baby, so she is not worried about it now.
…
I stated that for someone to be gambling as much as she does and is on a
benefit, where do her funds come from to gamble? Subject states most of
the money she plays with is aunty’s. Aunty gets $10K out, splits it and they
spend $5 each. If she wins she uses that money next time. If she loses no
matter.
I then asked the subject is she lending money as a business, charging
interest. She asked what was I saying, she thinks she knows what I am
asking and if that was true then no, she is not running a business. I asked
again, is she running money lending business as the allegation has been
made that she is doing this. Subject stated absolutely not. She doesn’t talk
to anyone so how could she do this business if she does not talk to people.
She remembers from her dealer training that loan sharks talk to many people

and she does not do this at all. She again denies doing anything like this.
She states aunty can verify this too. I advised the allegation is very serious
and we would ban her from two years if we believe she is loan sharking.
She again denied and asked where the allegation comes from. I replied I do
not know the name, only the allegation.

[376] Ms Sun accepted under cross-examination that her statements that she was
leasing out property in China and receiving “about $80,000 a year” were untrue.
[377] It is also apparent that her statement that Ms Xiao only owed her “… a little
bit a couple thousand, but she does not ask for it back …”, even on Ms Xiao’s
version of events, is untrue.
[378] Ms Sun has therefore lied to SkyCity on issues that are directly relevant to
this proceeding.
[379] As to whether she was running a business of money lending, I address that
issue later in this judgment.
Ms Xiao’s evidence
[380] Ms Xiao’s evidence was not without flaws and inaccuracies. As previously
noted, she did not retain any records for fear her husband might find out about her
gambling. She therefore relied significantly on her memory of events. That resulted
in what I consider was some confusion in parts of her evidence. For example, her
evidence as to the existence of a formally documented loan agreement in July 2014
was confusing. It was not clear to me whether this document in fact existed or
whether the events that Ms Xiao described in relation to this agreement in fact
related to the Term Loan Agreement. I proceed on the basis that there was not a
formal loan agreement in July 2014. But I accept Ms Xiao’s evidence that she did
make contact with various law firms and that she spoke to them about the interest
rate Ms Sun was charging. But that was at the time of the Term Loan Agreement.
However, overall her evidence was generally reliable to the extent it could be when
relying on memory.
[381] As to credibility, I consider that Ms Xiao underplayed her conduct in the
‘cheating’ incident at SkyCity in the way she described it in her evidence.

[382] It is also clear that Ms Xiao kept her gambling activities from her husband,
she used money from the safe at home that was intended for other purposes and
when her husband found out about her gambling, she did not initially tell him the
truth about the extent of her gambling problems. These matters may well be a
product of her gambling problem. In other words, I find that it does not follow that
those matters detract from her credibility in terms of evidence given to the Court.
[383] I accept Ms Xiao’s evidence that Ms Sun charged interest on the money she
loaned to her. It is consistent with the evidence of Ms Shinkarenko which was
important evidence, and which is evidence I have accepted. Ms Xiao’s evidence is
consistent with the SkyCity records in the sense that they do not support borrowing
in the order of $800,000. It is also consistent with my findings in relation to the
expert evidence of Mr White and Mr Browning.
[384] The fact that Ms Xiao’s evidence on this main issue of interest being charged
is consistent with other evidence that I have accepted, assists me in accepting
Ms Xiao’s evidence overall.
[385] In particular (but without limiting my overall acceptance of Ms Xiao’s
evidence), the evidence I accept is that:
(a)

Ms Sun loaned Ms Xiao “on-paper” amounts of $30,000, $20,000
and $20,000 (a total of $70,000) prior to the self-exclusion period.

(b)

Ms Sun charged four per cent interest on the first amount of $30,000
loaned and five per cent on the loans thereafter.

(c)

Interest was deducted in advance, as it was with all subsequent
lending.

(d)

While Ms Sun was in China in April/May 2014, she arranged for
Ms Xiao to borrow money from Ms Sun’s friend, Mr Liu. The
amount borrowed was $7,000.
Ms Sun.

This is not in fact disputed by

(e)

Ms Sun also arranged for Ms Xiao to borrow further money, in the
sum of $12,000, from Mr Liu which he raised as a loan using his car
as security. Again, that is not disputed by Ms Sun. These two
amounts (in (d) and (e)) are separate from the $800,000 loan.

(f)

Ms Sun represented to Ms Xiao from time to time that if Ms Xiao
could not make the interest payments, they would both be in trouble
with her “lender friend” from whom she had sourced the money. I
have accepted such a person did not exist, but Ms Sun represented
that he did and that he had a background which meant that he would
cause problems for both of them if the interest was not paid. Ms Sun
knew “these people” through Mr Zhang and they had “powerful
backgrounds”.

(g)

These statements were made by Ms Sun to Ms Xiao when Ms Sun
realised Ms Xiao had a gambling problem. Ms Xiao told her that
she had a gambling problem when they first met. Ms Sun also knew
that Ms Xiao’s family opposed her gambling and that Ms Xiao was
scared to tell her husband about her gambling.

(h)

Ms Sun and Ms Xiao agreed that Ms Sun would gamble on behalf of
Ms Xiao during the period of Ms Xiao’s self-exclusion. This was
for the purpose of enabling Ms Xiao to keep up with interest
payments. Ms Sun would pay Ms Xiao when she won but keep a
portion for herself.

(i)

Ms Sun reported to Ms Xiao that she made a loss while gambling on
her behalf. However, the SkyCity records, which I have accepted
are reliable, record that Ms Sun in fact won money.

(j)

Ms Sun provided credit to Ms Xiao while gambling on her behalf
both by way of further loans and using Ms Sun’s money to gamble
for Ms Xiao.

(k)

The “on-paper” amount borrowed by Ms Xiao increased from
$70,000 at the commencement of the self-exclusion period to
$225,000 on Ms Xiao’s return to SkyCity. An “on-paper” amount of
$25,000 brought the total to $250,000, as recorded in the Term Loan
Agreement.

(l)

There is no reference to interest in the Term Loan Agreement
because of the high level of interest being charged, but there was an
agreement between Ms Xiao and Ms Sun that interest was payable.
The same applied to the addenda to the Term Loan Agreement. The
amounts recorded in each addendum were “on-paper” amounts. The
total “on-paper” sum was $800,000.

(m)

At the time the Apartment was added as security to the loan
agreement, Ms Xiao told Ms Sun that that could not be done because
she was afraid her husband would find out. Ms Sun told her that this
would only be known to the lawyer and no-one else.
Apartment was not sold, then no-one would find out.

If the
Ms Sun

explained to her that it was like putting a freezing order on the
Apartment and that it was to show her lender friend.
(n)

In relation to the second additional addendum and as to why the
Home was added, Ms Xiao had no other options at the time. If she
did not sign the addendum, she would not be able to get more money
to repay the interest and to gamble.

(o)

Further, Ms Sun told Ms Xiao that unless she sold the Home, her
husband could not find out. That was why Ms Xiao was willing to
get more money to cover the interest.

(p)

In relation to the third additional addendum, Ms Sun told Ms Xiao
that if she refused to sign the agreement, somebody else would
approach her to make trouble. She was scared of getting into trouble

and she did not want these people to find where her home was, so
they could then make trouble for her family.
(q)

As well as gambling on behalf of Ms Xiao during the self-exclusion
period, Ms Sun also gambled on Ms Xiao’s behalf on 5 and
20 February 2015.

[386] As to why Ms Xiao did not seek legal advice, she was aware she could
engage a lawyer for advice. However, because the loan was a high interest loan, if
she engaged a lawyer, the lawyer would not have allowed her to sign the agreement.
That is why the agreement for interest was reached privately between herself and
Ms Sun.
Ms Sun’s involvement with others at SkyCity
[387] Ms Sun also provided services to other gamblers at SkyCity. She assisted
Shang Hong Li by gambling on her behalf and took a commission by way of “thank
you” when she won. As noted above,24 I have reservations about whether Ms Li’s
evidence was properly fulsome.

Those reservations are reinforced by WeChat

messages between Ms Sun and Ms Li which indicate that Ms Sun’s gambling
services for her were more extensive than Ms Li was prepared to admit in evidence.
Those messages include the following:
(a)

On 5 October 2014, Ms Li asked to borrow $2,000 from Ms Sun.
Ms Li said in evidence that when she did borrow on occasions when
she had lost everything, that amount would have been in chips.
When she did borrow, it was for gambling.

(b)

On 9 October 2014, Ms Sun asked her how much she needs to
“chase back” and Ms Li says, “Just 3000 is enough”. Ms Sun asks
her, “Do you want me to help you chase [back the losses], or will I
play and you follow”. Ms Li says, “Both is fine”.

24

At [324] above.

(c)

On 14 October 2014, there is a message from Ms Sun to Ms Li
telling her that she, Ms Sun, would have helped Ms Li to recoup.

(d)

On 18 October 2014, there is a reference by Ms Sun to Ms Li having
lost “17000”. Under cross-examination, Ms Li said she was not sure
if it was her losing it or whether Ms Sun lost it gambling on her
behalf.

When asked if Ms Sun ever lost that sort of amount

gambling for her, Ms Li said, “There were lots of losses over
10,000”.
(e)

On 23 October 2014, there is a message from Ms Sun to Ms Li
saying, “Three thousand a day will be very quick, that 17400 of
yours I exactly used a week to chase it back … I seldom lose in
chasing for you”.

[388] It is also apparent from the messages between Ms Sun and Ms Li that Ms Sun
provided gambling services to Dong Yuan. There is the following:
(a)

On 18 October 2014, Ms Sun tells Ms Li that after Ms Xiao left she,
Ms Sun, accompanied Ms Dong to play for a while: “I accompanied
Dong Yuan to win another 8575”.

(b)

Ms Sun then goes on to say that “Don Yuan gave [me] 100”. Ms Li
responds saying she would have given 800.

(c)

On the same day, Ms Sun also refers to helping Ms Dong to count
(and that she would not do that for her again).

Amount received by Ms Xiao from Ms Sun
[389] As noted in [266] above, Mr White was unable to give a conclusive opinion
on the amount received by Ms Xiao from Ms Sun, but stated that it would be a
reasonable assumption that the lending would have been at least the $133,000 of
gambling losses which Ms Xiao incurred during the overall period. This does not

allow any amount for the period when Ms Sun was gambling on behalf of Ms Xiao,
as Ms Sun’s gambling records indicate she won money during that period.
[390] Mr Holmes submits that Mr White’s calculation of $133,000 should be
accepted as the best evidence before the Court as to the amount she in fact received.
She has already repaid $100,000 to Ms Sun.

The balance of $667,000 thus

represents Ms Sun’s interest and credit fees.
[391] I acknowledge and accept Mr White’s careful calculations. But there is
necessarily a degree of uncertainty around the figure of $133,000, having regard to
Mr Haughey’s concessions that the SkyCity player gaming records could be
inaccurate by thousands or perhaps even tens of thousands.
Causes of action
[392] As outlined at the beginning of this judgment, Ms Xiao has pleaded three
causes of action which, in summary, are as follows:
(a)

The oral loan agreement, written loan agreements and addenda (loan
agreements) are consumer credit contracts under the CCCFA and are
unenforceable because the requisite disclosure was not provided.

(b)

The loan agreements are oppressive and were entered into by
oppressive means, and accordingly should be reopened under the
CCCFA.

(c)

The loan agreements are illegal contracts and are therefore
unenforceable under the CCLA.

[393] Ms Sun has issued a counterclaim alleging that she advanced the sum of
$800,000, that Ms Xiao has only repaid $100,000 and the balance of $700,000 is
therefore due and payable.
[394] I will begin by considering the legality of the loan agreements because, as
will become apparent, this issue is determinative.

Illegal contracts
[395] Ms Xiao seeks the following:25
A.

A declaration that the Oral Loan Agreement, the Term Loan
Agreement and the First, Second and Third Addenda are illegal
contracts and therefore unenforceable in accordance in terms of
section 6 of the Illegal Contracts Act 1970.

B.

A declaration that Ms Xiao is not liable for the costs of borrowing on
the grounds that the Oral Loan Agreement, the Term Loan
Agreement and the First, Second and Third Addenda are illegal
contracts and therefore unenforceable in accordance in terms of
section 6 of the Illegal Contracts Act 1970.

C.

An order under section 7(1) of the Illegal Contracts Act 1970
restraining Ms Sun from exercising any powers of enforcement
under the Oral Loan Agreement, Term Loan Agreement and the
First, Second and Third Addenda, including as against the Apartment
and the House, on the grounds that they are illegal contracts and
therefore unenforceable.

[396] The amended statement of claim defines the ‘oral loan agreement’ as that
which related to the first borrowing of $30,000. I cannot see any reason for making
a distinction between that agreement and the following oral loan agreements. The
amounts borrowed under each of the oral loan agreements were ultimately recorded
in the Term Loan Agreement (and after that, in the three addenda).
[397] The preliminary question is, of course, whether the loan agreements are in
fact illegal contracts. Section 71(1) of the CCLA defines the term “illegal contract”:
(1)
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In this subpart, illegal contract—
(a)

means a contract governed by New Zealand law that is illegal at law
or in equity, whether the illegality arises from the creation or the
performance of the contract; and

(b)

includes a contract that contains an illegal provision, whether that
provision is severable or not.

Illegal contracts used to be governed by the Illegal Contracts Act 1970. But s 345(1)(g) of the
Contract and Commercial Law Act 2017 (CCLA) repealed and replaced the Illegal Contracts Act
on 1 September 2017. The CCLA is the correct legislation to apply because sch 1, cl 6 of the
CCLA states: “Subpart 5 of Part 2 applies to any contract regardless of whether it is made before
or after the commencement of this Act.”

[398] If the loan agreements are illegal contracts, a New Zealand court will not
generally enforce them.

But whether the loan agreements are illegal contracts

depends on whether they are “illegal at law”, namely whether they are contrary to
the Gambling Act (the Act).
Are the loan agreements in contravention of the Act?
[399] Section 14 of the Act provides the following:
(1)

Every contract for, or relating to, illegal gambling is an illegal contract
for the purposes of subpart 5 of Part 2 of the Contract and Commercial
Law Act 2017, and that subpart applies accordingly.

(2)

Gambling contracts authorised by or under this Act are enforceable at law.

[400] Ms Xiao advances separate arguments on the basis that there was a contract
for or relating to illegal gambling.
[401] Gambling is relevantly defined in s 4(1) of the Act:
gambling—
(a)

means paying or staking consideration, directly or indirectly, on the outcome
of something seeking to win money when the outcome depends wholly or
partly on chance …

[402] Whether gambling is illegal depends on s 9(1),26 which provides:
(1)

Gambling is prohibited and illegal unless it is—
(a)

authorised by or under this Act and complies with this Act
and
any relevant licence, game rules, and minimum standards; or

(b)

authorised by or under the Racing Act 2003 and complies
with that Act and any regulations made under it; or

(c)

private gambling.

[403] Justice Duffy in Shoye Venture Ltd v Wilson referred to the effect of s 9:27

26
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Section 4(1) defines illegal gambling as meaning “gambling declared as illegal by section 9,
17(3), or 17A(2)”. Sections 17(3) and 17A(2) have no relevance here.
Shoye Venture Ltd v Wilson [2013] NZHC 658.

[9]
The [Gambling Act] imposes strict controls on gambling. Unless it is any
gambling within the permitted types of gambling in s 9, it is a prohibited and illegal
activity. The purpose of the Act, which is set out in s 3, reveals Parliament's intent to
ensure that permitted gambling occurs in a regulated environment that is in part
designed to reduce the recognised harmful effects of this activity …
[10]
Section 9 prohibits and makes illegal any gambling that is not authorised by
or under the Act and that does not comply with the Act and any relevant licence,
game rules, and minimum standards …

[404] Here, Ms Xiao’s gambling was authorised under the Act up until, and after
the conclusion of, the self-exclusion period.

She was gambling at SkyCity, a

licensed casino.
[405] Ms Xiao, therefore, focuses on the self-exclusion period. During that period,
Ms Sun was gambling on Ms Xiao’s behalf. I note there were also two occasions in
February 2015 where Ms Sun gambled on Ms Xiao’s behalf.
Contract relating to illegal gambling – first argument
[406] Ms Xiao says the loan agreements related to gambling. I agree. The loan
agreements provided for the advancement of funds from Ms Sun to Ms Xiao. These
were not gambling contracts in themselves. The loan agreements instead relate to
gambling in that the funds were provided for the express purpose of gambling.
[407] However, it is not illegal to provide someone with funds to gamble.
Ms Xiao, therefore, says Ms Sun’s gambling on her behalf was illegal because
Ms Sun did not comply with the Act as she breached s 15:
(1)

A person conducting gambling must not offer or provide credit if the person
knows or ought to know that the credit is intended to be used for gambling.

(2)

Every person who commits an offence against subsection (1) is liable on
conviction to a fine not exceeding $10,000.

…

[408] Ms Xiao says Ms Sun was conducting gambling and she was providing
credit, either directly or on behalf of her lender friend, when she knew that the credit
was intended to be used for gambling.

[409] Ms Sun rejects both these assertions. In terms of providing credit, she says it
is incorrect that the credit was all intended for gambling. She notes that Ms Xiao
might also have used the credit for other purposes.
[410] The evidence is clear that Ms Sun was providing credit to Ms Xiao by way of
loans in the knowledge that the credit was intended to be used for gambling.
Whether part of the credit may have also been used for ancillary purposes is
immaterial.
[411] The key issue is whether Ms Sun was “conducting gambling”.

In that

respect, s 5 defines conduct as follows:28
In this Act, conduct, in relation to gambling, includes any of the following
activities:
(a)

organising, using, managing, supervising, and operating (but not
playing) gambling or gambling equipment:

(b)

distributing the turnover of gambling (for example, by paying prizes,
meeting costs, or making grants):

(c)

selling tickets to participate in gambling:

(d)

promoting gambling:

(e)

assisting in activities described in paragraphs (a) to (d).

[412] Ms Xiao pleaded that Ms Sun was conducting gambling under s 5(b) and (d).
However, in closing submissions, Mr Holmes relied only on s 5(b). I therefore
consider Ms Xiao’s case only under s 5(b). Mr Holmes submits that during the
period Ms Sun was gambling on Ms Xiao’s behalf, Ms Sun was conducting
gambling by distributing the turnover of gambling. The two had an agreement to
share Ms Sun’s winnings, while Ms Xiao was to pay for all her losses. The sum of
Ms Sun’s winnings and losses represent the aggregate stakes in her gambling
activity.
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The section was amended on 3 March 2015 by s 6 of the Gambling Amendment Act 2015 to
change the definition from “conducting gambling” to “conduct”. There were no other changes
to the section.

[413] Mr O’Callahan, on the other hand, submits that s 15 is restricted to gambling
operators. He relies on the wording of s 5(b), as well as a Cabinet Policy Committee
document from 2001, which recommended:29
[32]
… that the prohibition on gambling operators extending credit to gamblers
be continued. Ministers may wish to note that this does not prohibit credit being
extended to gamblers by other institutions, such as banks or their own credit card
companies.

[414] This was a recommendation to reinstate s 66 of the Casino Control Act 1990
in any new gambling legislation. Section 66 provided:
No holder of a casino operator’s licence, or an agent or employee of a holder
of a casino licence, shall, in connection with any gaming,—
(a)

Accept a credit wager from any person; or

(b)

Make a loan to any person; or

(c)

Advance any thing of value to any person; or

(d)

Provide cash or chips to any person in consideration for a cheque or
in respect of a credit card transaction; or

(e)

Extend credit in any form to any person; or

(f)
Release or discharge in whole or in part a debt owing by any
person,—
other than in accordance with regulations made under this Act, or in the
absence of any such regulations, with the approval of the Authority.

[415] However, the Act repealed s 66.30 It replaced s 66 with the more general s 15.
Section 15 does not restrict its operation to the holders of a casino operator’s licence
or its agents or employees. It uses the term ‘a person’. It is, therefore, intended to
be broader in scope.
[416] I do not see the definition in s 5 as requiring such an approach either. The
definition is expressly stated to include “any” of the listed activities. It is true that
the activities listed in s 5(a) will likely only be undertaken by a gambling operator.
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Cabinet Policy Committee “Review of Gaming: Paper 21: Miscellaneous Issues (Including
Offences, Enforcement and Penalties)” (27 August 2001) POL (01) 234.
Section 375(1)(a) of the Gambling Act repealed the Casino Control Act 1990.

But distributing the turnover of gambling is not limited in s 5(b) to a gambling
operator. Nor must it be.
[417] A broader interpretation is also consistent with the wider objectives in s 3 of
the Act. The Act relevantly aims to prevent and minimise harm from gambling,
including problem gambling, as well as facilitating responsible gambling.31
Restricting the operation of s 15 to the holders of a casino operator’s licence would
unduly hinder those objectives. And, significantly, it would be contrary to the plain
wording of the text. I also note that the Act continues to use language which applies
only to the holders of a casino operator’s licence or its agents or employees. 32 If
Parliament had intended s 15 to only apply to those people, it would have said so.
[418] I am of the view that Ms Sun was conducting gambling when she gambled on
Ms Xiao’s behalf. Their agreement was to share Ms Sun’s winnings, while Ms Xiao
was to pay for all losses. They had financial targets for each day. At the end of the
day, the two women would meet in the toilets to divide the money. Ms Sun would
give Ms Xiao the target and keep anything above that target for herself. Ms Sun
was, therefore, distributing the turnover of gambling to Ms Xiao in accordance with
their agreement.33
[419] As to whether the loan agreements related to that illegal gambling, first, the
Term Loan Agreement was expressly made in respect of advances between May
2014 and 7 October 2014. Those advances were made under various oral loan
agreements. As to the first, second and third addenda, they were variations of the
Term Loan Agreement and formed part of the Term Loan Agreement. Accordingly,
the loan agreements all concern the provision of credit by a person conducting
gambling and they are contracts relating to illegal gambling.
[420] Thus, Ms Sun’s gambling was illegal as it did not comply with the Act.
Under s 14(1) of the Act, the loan agreements were for or related to that illegal
gambling and they are illegal contracts for the purposes of the CCLA. They are,
therefore, unenforceable.
31
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Section 3(b) and (d).
See, for example, s 310.
I note that turnover is defined in s 4(1) as meaning “the aggregate stakes in a gambling activity”.

Contract relating to illegal gambling – second argument
[421] Ms Xiao also says that the arrangement for Ms Sun to gamble on her behalf
itself constitutes a contract for illegal gambling because it was not authorised under
the Act.
[422] Ms Xiao says the arrangement falls within the definition of gambling in
s 4(1). It involved Ms Xiao paying or staking consideration on the outcome of
Ms Sun playing blackjack. They would share winnings, while Ms Xiao was to pay
for all the losses. The outcome depended at least partly on chance.
[423] In Harach v Dia, Judge Broadmore considered whether there was an oral
contract to the effect that the parties would pay each other 20 per cent of their
winnings at all future poker tournaments they both entered.34 He held that on the
facts the plaintiff had not established the existence of the agreement. However, in
case he was wrong in that finding, the Judge then went on to consider whether such
an agreement, if it existed, was enforceable. In that respect, he found that the
arrangement constituted gambling and was subsequently illegal:
[53]
The arrangement alleged by Mr Harach is the exchange of promises
of payment of a share of poker winnings. The fulfilment of that arrangement
depends on the outcome of each party’s participation in professional poker
tournaments; and that outcome depends at least partly on chance. It appears
to me that the arrangement is easily within the definition …
[54]
As the arrangement was neither authorised by or under the Act, nor
under the Racing Act, it could escape illegality under s 9 only if it was
“private gambling”. Although that sounds like a fair description of the
arrangement, those words are also the subject of definition in s 4. Relevant
aspects of the definition are that such gambling involves gambling “at a
private residence”, which is “primarily, a social event or entertainment”.
Neither aspect applies to this arrangement.
[55]
Thus the arrangement, if made out, would be illegal, with the
consequences relevant for this case set out in s 14 of the Act …

[424] The plaintiff appealed to the High Court.35 The principal issue on appeal was
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Harach v Dia DC Wellington CIV-2008-085-446, 6 January 2009.
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the existence of the agreement.36 It was common ground on appeal that any such
contract was illegal and there was no discussion by Miller J on this issue.
[425] In my view, the arrangement in this case similarly comes within the definition
of gambling. Ms Sun was lending Ms Xiao money and then gambling on Ms Xiao’s
behalf using that money. Ms Sun was also using her own money to gamble on
Ms Xiao’s behalf.

Ms Xiao was, therefore, staking consideration on Ms Sun’s

gambling. The fulfilment of that arrangement depended on the outcome of Ms Sun’s
gambling at SkyCity. The outcome was at least partly based on chance.
[426] The arrangement cannot escape an illegality finding under s 9(1). The Act
does not authorise the arrangement. Nor can it be considered private gambling
because it is not gambling by persons at a private residence.37
[427] Ms Sun, in response, says that she was acting as agent for Ms Xiao during
this period. I accept there is no prohibition on legal gambling being conducted
through an agent:38
… What a man can lawfully do himself he may employ an agent to do for
him …

[428] But this was not legal gambling.

The arrangement constituted illegal

gambling.
[429] The loan agreements related to that illegal gambling in that they provided the
funds to undertake the illegal gambling (in the same way as referred to in [419]
above). Therefore, the loan agreements can also be said to be illegal contracts and
unenforceable on this basis too.
Breach of s 312(1)(a)
[430] Lastly, Ms Xiao says the arrangement was a contract for illegal gambling
because it breached s 312(1)(a) of the Act:

36
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At [1].
Section 4(1).
See Re Selig v Bird [1891] 9 NZLR 315 (SC) at 317.

(1)

Every person commits an offence who enters the gambling area of a
class 4 venue or casino venue—
(a)

[431]

in breach of an exclusion order issued under section 309(3)
or 310(1) …

Ms Xiao was not lawfully entitled to gamble during this period. She had

been issued with an exclusion order under s 310(1) prohibiting her from entering the
gambling area of SkyCity for three months. The question is, therefore, whether there
was a breach of s 312(1)(a).
[432] I accept that if Ms Xiao herself had gambled at SkyCity during this period, it
would constitute a breach of s 312(1)(a). But Ms Xiao says s 312(1)(a) should be
interpreted broadly as capturing gambling on her behalf through the agency of
Ms Sun.

In her submission, any other interpretation which allows continued

gambling by a self-identified problem gambler would be entirely contrary to the
purposes of the Act.
[433] Ms Sun, on the other hand, says the only effect of s 312(1)(a) was that
Ms Xiao could not enter the gambling area of SkyCity. Section 312(1)(a) does not
prohibit or control her participation in casino gambling through an agent.

To

interpret the section as capturing gambling on her behalf would contravene the clear
statutory wording.
[434] I accept the submission made on behalf of Ms Sun. Ms Xiao did not breach
s 312(1)(a). To put it simply, she did not enter the gambling area of SkyCity. To
read an additional offence of using an agent to gamble on one’s behalf while subject
to an exclusion order into s 312(1)(a) would do violence to the clear statutory
language. The purposes behind the Act may support such an interpretation generally,
in that a relevant purpose is to prevent and minimise harm from gambling, including
problem gambling.39 But a more specific offence is required. And the Act contains
the offence of conducting gambling under s 15 to capture this type of behaviour.
[435] The arrangement, therefore, did not constitute illegal gambling on this basis.
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Section 3(b).

Conclusion
[436] Under s 14(1) of the Act, the loan agreements related to illegal gambling and
they are illegal contracts for the purposes of the CCLA. They are unenforceable,
subject to validation which I consider next.
Validation
[437] As noted above, Ms Sun raises an affirmative defence under s 76 of the
CCLA. Specifically, she says the court should validate the loan agreements. Section
76(1) provides:
(1)

The court may grant to a person referred to in section 75 any relief
that the court thinks just, including (without limitation)—
(a)

restitution; or

(b)

compensation; or

(c)

variation of the contract; or

(d)

validation of the contract in whole or in part or for any
particular purpose.

[438] Section 78 provides a list of considerations the court must have regard to:
In considering whether to grant relief under section 76, and the nature and
extent of any relief to be granted, the court must have regard to—
(a)

the conduct of the parties; and

(b)

in the case of a breach of an enactment, the object of the enactment
and the gravity of the penalty expressly provided for any breach of
the enactment; and

(c)

any other matters that the court thinks proper.

[439] The court must not grant relief if it considers that to do so would not be in the
public interest.40 Section 80 also provides:
(1)

40

Section 79.

The court may make an order under section 76 even if the person
granted relief entered into the contract, or committed an unlawful act
or unlawfully omitted to do an act, with knowledge of the facts or
law giving rise to the illegality.

(2)

However, the court must take that knowledge into account in
exercising its discretion under section 76.

[440] Here, I cannot grant relief by validating the loan agreements. Ms Sun’s
conduct is particularly egregious. She loaned substantial sums of money to Ms Xiao
at exorbitant interest rates in the knowledge that those rates were illegal. Although
Ms Xiao also knew that the rates were illegal, Ms Sun took advantage of Ms Xiao’s
gambling problem and other personal circumstances.

Ms Sun represented to

Ms Xiao that if Ms Xiao failed to make interest payments, they would both be in
trouble with her “lender friend” who was linked to powerful criminal organisations.
In subjecting Ms Xiao to unfair pressure, she was psychologically manipulating and
controlling Ms Xiao.
[441] Section 15 of the Act aims to prevent people from engaging in illegal
gambling. It would be contrary to that section, as well as the general purposes of the
Act in s 3, to validate the loan agreements. Section 15(2) provides that every person
who commits an offence against s 15(1) is liable on conviction to a fine not
exceeding $10,000.

This is a relatively severe financial penalty, reflecting the

objectives behind the Act.
[442] Parliament has intentionally placed strict controls on illegal gambling. All
these factors show it would be contrary to the public interest to validate the loan
agreements.
Conclusion
[443] The loan agreements are, therefore, illegal contracts and are unenforceable
pursuant to s 73(1) of the CCLA.
[444] As the loan agreements are illegal contracts, I am empowered to grant relief
under s 76.41 Section 76(1) provides the court with a broad discretion to grant any
relief it thinks just. For the reasons set out above, relief is appropriate in this case.

41

Section 75(a).

[445] Ms Xiao is entitled to declarations that the loan agreements are illegal
contracts and a declaration that Ms Xiao is not liable for the costs of borrowing on
the grounds that the loan agreements are illegal contracts.
[446] I have found that Ms Xiao borrowed around $133,000 from Ms Sun (but
accepting that there is a degree of inaccuracy in that figure having regard to
Mr Haughey’s evidence). It is accepted by both parties that Ms Xiao has already
paid back $100,000 to Ms Sun. There is, therefore, around $33,000 outstanding. In
my view, it is appropriate to order that the remaining amount of around $33,000 need
not be paid back by Ms Xiao to Ms Sun.
[447] Ms Xiao also seeks an order restraining Ms Sun from exercising any powers
of enforcement under the loan agreements, including as against the Apartment and
the Home.
[448] A further brief discussion is required concerning Ms Sun’s actions in relation
to the Apartment and the Home.
[449] On 12 March 2015, Ms Sun lodged a caveat against the title of the Home,
claiming a security interest under the Term Loan Agreement, as well as the first and
second addenda.
[450] On 20 July 2015, Ms Sun’s solicitors requested that Ms Xiao sign an
Authority & Instructions Form to enable them to sever Ms Xiao’s joint tenancy
interest on the title of both the Apartment and the Home.

This would allow

registration of mortgages over the two properties. Ms Xiao refused to sign the form.
[451] As mentioned at [110], on 15 September 2015, Ms Sun’s solicitors registered
instruments of transfer with Land Information New Zealand to transfer a 50 per cent
share in the title of the Apartment and the Home from Ms Xiao to Ms Sun. On that
same day, Ms Sun also registered mortgage instruments over Ms Xiao’s half share on
the title of the two properties in favour of Ms Sun. Ms Sun relied on cl 5(g) of
mortgage memorandum 2011/4300, which provided a power of attorney to Ms Sun
entitling her to lodge instruments on behalf of Ms Xiao to register mortgages over

the Apartment and the Home. The Term Loan Agreement contained the following
clause:
All moneys that you owe us under this agreement and under any other
agreement that you enter into with us will be secured to us by the securities
set out in the Annexure Schedule. This contract is a secured agreement as
defined by the Mortgage Memorandum (all obligations) 2011/4300
(Ref.8010) / General Security Agreement Memorandum 2011/4301 (Ref.
6302) / Purchase Security Agreement (Ref. 6303) published by the Auckland
District Law Society over the property set out in the Annexure Schedule.

[452] As stated in [112], on 12 October 2015, Ms Sun’s solicitors served notices of
default under s 119 of the PLA in respect of the principal of $700,000 allegedly
owed to Ms Sun (secured by the mortgages against the Apartment and the Home), as
well as interest and costs of enforcement.
[453] Section 73(2) of the CCLA states that: “No person is entitled to any property
under a disposition made by or under an illegal contract”. Section 9(1) defines the
term “disposition”:
disposition means—
(a)

a conveyance, transfer, assignment, settlement, delivery, payment, or
other alienation of property, whether at law or in equity:

(b)

the creation of a trust:

(c)

the grant or creation of any lease, mortgage, charge, servitude,
licence, power, or other right, estate, or interest in or over any
property, whether at law or in equity:

(d)

the release, discharge, surrender, forfeiture, or abandonment, at law
or in equity, of any debt, contract, or thing in action, or of any right,
power, estate, or interest in or over any property:

(e)

the exercise of a general power of appointment in favour of any
person other than the donee of the power:

(f)

a transaction that a person enters into with intent to diminish,
directly or indirectly, the value of the person’s own estate and to
increase the value of the estate of any other person.

[454] The loan agreements purported to incorporate mortgage memorandum
2011/4300. Assuming that the mortgage memorandum was incorporated and having
found that the loan agreements are illegal contracts, there was no basis for Ms Sun to
register both the instruments of transfer and the mortgage instruments over the

Apartment and the Home. It follows that the notices under the PLA were invalid as
they were also based on the loan agreements. Therefore, Ms Sun is now unable to
exercise any powers of enforcement under the loan agreements, including as against
the Apartment and the Home. She cannot enforce the mortgage and exercise the
remedies that would otherwise be available to her upon default by the mortgagor.
[455] Ms Xiao is therefore entitled to an order under s 76(1) of the CCLA
restraining Ms Sun from exercising any powers of enforcement under the loan
agreements, including as against the Apartment and the Home.
[456] Given these findings, it is strictly unnecessary to go on and address the other
two causes of action. Section 82(1) of the CCLA states that “[n]o court may, in
respect of an illegal contract, grant relief to a person otherwise than in accordance
with this subpart”. Although s 82(2) of the CCLA states that the section is subject to
the express provisions of any other enactment, there is nothing in the CCCFA that
mandates relief being granted under that Act.
[457] I am, therefore, limited to the relief I granted above.
[458] However, I will briefly address the merits of the other two causes of action
for completeness.
CCCFA non-disclosure
[459] The loan agreements are indisputably credit contracts within the meaning of
s 7(1) of the CCCFA. The CCCFA regulates all credit contracts. Ms Xiao submits
that the loan agreements are consumer credit contracts. Section 13 provides:
In any proceedings in which a party claims that a credit contract is a
consumer credit contract, it is presumed that the credit contract is a
consumer credit contract unless the contrary is established.

[460] As Tipping J explained in Hansen v R:42
[95]
… The composite expression “until the contrary is proved” has a
clear, simple and well understood legal meaning. It places a persuasive onus
42
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on the accused, not just an evidential onus. The accused must establish to the
satisfaction of the tribunal of fact the contrary of what is otherwise presumed
against him. The standard of proof is the balance of probabilities …

[461] The CCCFA has particular provisions that apply to consumer credit contracts,
which are defined in s 11:
(1)

A credit contract is a consumer credit contract if—
(a)

the debtor is a natural person; and

(b)

the credit is to be used, or is intended to be used, wholly or
predominantly for personal, domestic, or household
purposes;
and

(c)

1 or more of the following applies:

(d)

(i)

interest charges are or may be payable under the
contract:

(ii)

credit fees are or may be payable under the contract:

(iii)

a security interest is or may be taken under the
contract; and

when the contract is entered into, 1 or more of the following
applies:
(i)

the creditor, or one of the creditors, carries on a
business of providing credit (whether or not the
business is the creditor’s only business or the
creditor’s principal business):

(ii)

the creditor, or one of the creditors, makes a practice
of providing credit in the course of a business
carried on by the creditor:

(iii)

the creditor, or one of the creditors, makes a practice
of entering into credit contracts in the creditor’s own
name as creditor on behalf of, or as trustee or
nominee for, any other person:

(iv)

the contract results from an introduction of one party
to another party by a paid adviser or broker.

[462] It is accepted by both parties that the requirements in s 11(1)(a)-(c) are
satisfied. The credit given by Ms Sun was to be used for personal purposes, namely
gambling. A security interest over both the Home and Apartment was also taken.
Additionally, I have determined that interest charges were payable under the
contract.

[463] The sole issue is whether the loan agreements satisfy s 11(1)(d)(i), (ii) or (iii).
[464] Ms Sun says she was not in the business of providing credit. Nor can it be
said that she made a practice of providing credit. She says the lending was between
friends with no interest charged. She also claims that the amounts of money loaned
were small. Furthermore, Ms Sun notes that besides the occasions where she loaned
money to Ms Li and Ms Dong during play, the only other evidence of lending was
between her and her best friend, Mr Liu, which went both ways. As those sums were
repaid within a short time span, it should not even really be considered lending. She
further says there was no ‘lender friend’ so she did not enter into contracts on his
behalf.
[465] I have accepted that there was no ‘lender friend’. Accordingly, s 11(1)(d)(iii)
does not apply. I therefore consider the application of s 11(1)(d)(i) and (ii).
[466] The determination of the issue revolves around the meaning of the term
“business”.

It is not defined in the CCCFA.

There has been little judicial

consideration of the term in respect of the CCCFA. It is, therefore, a matter of
statutory interpretation. Under s 5(1) of the Interpretation Act 1999, the meaning of
the enactment must be ascertained from its text and in light of its purpose.
[467] Section 3(1) of the CCCFA states that the primary purpose of the Act is to
“protect the interests of consumers in connection with credit contracts”.
Commentary on the CCCFA reiterates that purpose:43
Consumer protection is at the heart of the Act: this is now stated to be the “primary
purpose” of the Act. Secondary purposes include the promotion of “confident and
informed participation” by consumers in markets for credit and the promotion and
facilitation of “fair, efficient, and transparent markets for credit”. Other purposes
include the protection of interests of consumers under credit contracts, consumer
leases and buy-back transactions and the prevention of oppressive contracts or
conduct by lenders.

[468] The Consumer Guarantees Act 1993 and the Fair Trading Act 1993 also have
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consumer protection at their core. Section 2(1) of the Fair Trading Act defines the
term “business” as:44
business means any undertaking—
(a)

that is carried on whether for gain or reward or not; or

(b)

in the course of which—
(i)

goods or services are acquired or supplied; or

(ii)

any interest in land is acquired or disposed of—

whether free of charge or not

[469] The Court of Appeal in Calkin v Commissioner of Inland Revenue also
considered the meaning of the term in the context of the then Income Tax Act 1976:45
… The decision whether or not a taxpayer is in business involves a twofold
inquiry: as to the nature of the activities actually carried on - including the
period over which they are engaged in, the scale of operations and the
volume of transactions, the commitment of time, money and effort, the
pattern of activity and the financial results - and as to the intention of the
taxpayer in engaging in those activities.

[470] Given the similar purposes behind the legislation, I consider that an
interpretation of “business” in line with the Consumer Guarantees Act and the Fair
Trading Act should be adopted.
[471] Following this approach, I am of the view that Ms Sun was in the business of
providing credit during the period April 2014 to March 2015. She provided credit to
Ms Xiao on numerous occasions in amounts of between $20,000 and $30,000, which
are not insignificant sums. She also charged excessive interest rates for the purpose
of commercial gain.
[472] In the interim injunction application, Davison J briefly addressed the merits
of the causes of action under the CCCFA.46 He was satisfied that it was at least
arguable that Ms Sun was in the business of providing credit at all relevant times.47
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In reaching that conclusion, he noted some other factors which support the
proposition that Ms Sun was in the business of providing credit:
[110] In my assessment, the matters which make it seriously arguable that
Ms Sun was in the business of providing credit at relevant times are:
…
(d)

Ms Sun’s insistence on interest payments being made strictly on
time, and her calculation of overdue sums of interest and principal
in an inflexible manner, consistent with a commercial lending
operation rather than informal lending to her friend;

(e)

the commitment of time, money and effort on the part of Ms Sun in
arranging for funding from various third parties so that she could
then on-lend a borrowed sum of $800,000 to Ms Xiao, which seems
inconsistent with Ms Sun’s assertion that she was motivated by a
desire to help a friend. Further, that she would do so with no
expectation or agreement to receive any reward or benefit seems
implausible;

(f)

there is evidence of lending to at least two other people; and

(g)

Ms Sun says she is a housewife (or to put it more accurately, a stayat-home mother) and speaks of receiving minimal child support
payments in the sum of $200 per week. She has disclosed no other
source of income and provided no financial information which
could indicate an ability to fund the advances to Ms Xiao or to
indicate that she was not receiving income from Ms Xiao …

[473] I agree with these factors and they further support my view. Ms Sun has
ultimately failed to rebut the presumption in s 13. As Davison J commented:
[99]
It seems clear that the statutory purpose for the presumption is to
redress the likelihood of an imbalance of information as between lender and
borrower …

[474] The loan agreements were consumer credit contracts. Ms Sun was, therefore,
obliged to comply with the disclosure requirements in the CCCFA.
[475] Section 17 provides for initial disclosure, which must be made before the
contract is entered into or within five working days of it being made. Sections 18 to
21 then sets out the requirement for continuing disclosure and its mandatory

contents. Any additional variations to consumer credit contracts must be disclosed to
the debtor, while further disclosures must be provided upon request from a debtor.48
[476] Here, it is accepted that Ms Sun did not fulfil any of her disclosure
obligations in respect of the loan agreements under the CCCFA.
[477] Ms Sun says that disclosure has been given through the course of this
proceeding. The loan agreements are, therefore, enforceable.
[478] I disagree. Disclosure has not been provided in accordance with ss 17 to 19.
Consequently, the loan agreements become unenforceable.49
[479] Having regard to my decision that the loan agreements were illegal contracts,
I do not go on to consider relief under this cause of action.
CCCFA oppression
[480] Part 5 of the CCCFA provides the Court with the power to reopen credit
contracts in certain circumstances. Section 120 sets out those circumstances:
The court may reopen a credit contract, a consumer lease, or a buy-back
transaction if, in any proceedings (whether or not brought under this Act), it
considers that—
(a)

the contract, lease, or transaction is oppressive; or

(b)

a party has exercised, or intends to exercise, a right or power conferred by
the contract, lease, or transaction in an oppressive manner; or

(c)

a party has induced another party to enter into the contract, lease, or
transaction by oppressive means.

[481] Section 124(1) provides a set of guidelines on when a credit contract is to be
reopened:
(1)
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matters are applicable in the particular circumstances, have regard
to:
(a)

all the circumstances relating to the making of the
arrangement, or the exercise of any right or power conferred
by the arrangement, or the inducement to enter into the
arrangement; and

(b)

whether the creditor or transferee has, in relation to any
aspect of the arrangement (including the creditor’s or
transferee’s conduct in entering into the arrangement),
complied with the lender responsibility principles (see
section 9C(2)); and

(c)

the relative bargaining power of the parties; and

(d)

whether, taking account of the particular characteristics of
the debtor, lessee, or occupier (for example, his or her age or
physical or mental condition), that person, or the person’s
representative, was reasonably able to protect that person’s
interests; and

(e)

in the case of a credit contract, whether the contract is a
consumer credit contract; and

(f)

whether, before entering into the arrangement, the debtor,
lessee, or occupier obtained independent legal or other
professional advice in relation to that arrangement; and

(g)

whether the creditor, lessor, or transferee, or any person
acting in the interests of that person, subjected the debtor,
lessee, or occupier to unfair pressure or tactics or otherwise
unfairly influenced the debtor, lessee, or occupier to enter
into the arrangement and, if so, the nature and extent of that
unfair conduct; and

(h)

the terms of other arrangements under which the debtor,
lessee, or occupier could have obtained the same or
substantially similar credit, hired goods, or finance from a
person other than the creditor, lessor, or transferee,
including—

(i)

(i)

the costs of borrowing, costs of the lease, or costs of
the buy-back transaction (as the case may be) under
those other arrangements; and

(ii)

whether the arrangement under consideration
imposes significantly more onerous terms on the
debtor, lessee, or occupier than would be imposed
under those other arrangements; and

the amount payable by the debtor, lessee, or occupier under
the arrangement; and

(j)

the amount of any payment required as a condition of the
full prepayment under the arrangement, including the
creditor’s expenses and the likelihood that the amount repaid
could be reinvested on similar terms; and

(k)

the form of the arrangement, including whether it is
expressed in plain language in a clear, concise, and
intelligible manner; and

(l)

whether the terms of the arrangement—
(i)

allow the debtor, lessee, or transferee to be
reasonably able to comply with his or her
obligations under the arrangement; and

(ii)

are reasonably necessary to protect the interests of
the creditor, lessor, or transferee; and

(m)

the length of time the debtor, lessee, or occupier has had to
remedy any default; and

(n)

if the creditor, lessor, or transferee has refused to release, or
has agreed to release subject to conditions, a security interest
relating to the arrangement, the obligations secured by the
security interest and the extent of security that remains after
the release or conditional release; and

(o)

whether action by the creditor, lessor, or transferee in
relation to the enforcement of, or recovery under, the
arrangement was lawful in the circumstances; and

(p)

any other matters that the court thinks fit.

[482] Ms Xiao seeks to have the loan agreements reopened as they are oppressive
and they were entered into by oppressive means.50 She lists the following reasons:
(a)

Ms Sun took advantage of Ms Xiao’s vulnerabilities, namely her
gambling problem and other personal circumstances;

(b)

Ms Sun subjected Ms Xiao to unfair pressure and influence to enter
into the loan agreements, as well as to make further advances to
repay accrued interest. Specifically, she advised Ms Xiao that there
would be severe consequences for Ms Xiao if she did not enter into
the loan agreements;

(c)
50
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Section 120(a) and (c).

(d)

Ms Sun did not provide Ms Xiao with any disclosure
documentation;

(e)

The Term Loan Agreement included amounts of gambling losses
purportedly incurred by Ms Sun on Ms Xiao’s behalf when those
losses were not incurred; and

(f)

The interest rate was five per cent per week, or between 200 and 300
per cent per annum, payable in advance, deducted from any amounts
advanced.

[483] Ms Sun, on the other hand, says that the loan agreements were not
oppressive, nor were they entered into by oppressive means. Ms Sun accepts that
she presented to Ms Xiao as if the real lender was a friend of hers. But she says this
is not a ground for oppression; it merely allowed Ms Sun to put some distance
between herself and Ms Xiao when Ms Xiao requested further funds.
[484] On the other hand, she says that Ms Xiao used her personal circumstances to
persuade Ms Sun to lend to her. Alongside her denial of the fact that interest was
charged, she rejects the idea that she suggested that criminal organisations were
involved. She also says there was nothing to support the fact that these threats
existed. It is difficult to accept that Ms Xiao could have been consistently scared of
someone she had never seen, met or heard from in person over the course of a year.
[485] Ms Sun lastly says that Ms Xiao contacted several different law firms before
signing the first loan agreement and was informed that the agreement would be
illegal. As such, some blame should be attributed to Ms Xiao.
Oppressive?
[486] The term ‘oppressive’ is defined in s 118 as “… oppressive, harsh, unjustly
burdensome, unconscionable, or in breach of reasonable standards of commercial

practice”. The Supreme Court in GE Custodians v Bartle elaborated on the meaning
of the term:51
[46]
… the scope of oppression under the Act is broader than the
equitable doctrine of unconscionability … The Court of Appeal has correctly
said in Greenbank New Zealand Ltd v Haas that the various words which
together form the definition of the term “oppressive” all contain different
shades of meaning but they all contain the underlying idea that the
transaction or some term of it is in contravention of reasonable standards of
commercial practice. That sets an objective standard …
[47]
… a credit contract should not be seen as oppressive unless the
lender has a basis for knowing that to be so. If such a basis exists, however,
the lender’s failure to appreciate that the credit contract is oppressive will not
excuse it and the contract may be reopened.
(Citations omitted)

[487] In my view, it is unnecessary to consider all of Ms Xiao’s contentions. The
interest rate of five per cent per week, or between 200 and 300 per cent per annum, is
a clear sign of oppression.
[488] The circumstances of the case further support a finding of oppression. This is
not a case involving two commercial parties at arms’ length agreeing upon a high
interest rate. Here, Ms Sun took advantage of Ms Xiao’s gambling problem and
other personal circumstances.

She subjected Ms Xiao to unfair pressure by

representing that there would be severe consequences if Ms Xiao did not meet her
interest payments.

Ms Xiao could not meet these interest payments, allowing

Ms Sun to lend her more and more funds.
[489] In these circumstances, the loan agreements were oppressive and entered into
by oppressive means.
[490] Again, having regard to my decision that the loan agreements are illegal
contracts, I do not go on to consider relief.

51

GE Custodians v Bartle [2010] NZSC 146, [2011] 2 NZLR 31.

Counterclaim
[491] Having regard to my decision on Ms Xiao’s causes of action, Ms Sun’s
counterclaim fails.
Conclusion
[492] I have determined that the loan agreements are illegal contracts for the
purposes of the CCLA. As a result, the CCLA provides me with a wide discretion to
grant relief.
[493] Given my finding that Ms Sun in fact loaned Ms Xiao approximately
$133,000, and it is accepted that $100,000 has already been repaid, I exercise my
discretion under the CCLA to order that the remaining (approximately) $33,000 need
not be paid back by Ms Xiao to Ms Sun.
Orders and declarations
[494] I make a declaration that the Oral Loan Agreements, the Term Loan
Agreement and the First, Second and Third Addenda are illegal contracts and
therefore unenforceable in accordance with s 73(1) of the CCLA.
[495]

I make a further declaration that Ms Xiao is not liable for the costs of

borrowing on the grounds that the Oral Loan Agreements, the Term Loan Agreement
and the First, Second and Third Addenda are illegal contracts and are therefore
unenforceable in accordance with s 73(1) of the CCLA.
[496]

I make an order under s 76(1) of the CCLA restraining Ms Sun from

exercising any powers of enforcement under the Oral Loan Agreements, Term Loan
Agreement and the First, Second and Third Addenda, including as against the
Apartment and the House, on the grounds that they are illegal contracts and are
therefore unenforceable.
[497] I order that Ms Xiao is not required to repay Ms Sun the outstanding
(approximately) $33,000 borrowed from Ms Sun and which remains unpaid.

Costs
[498] My present view is that Ms Xiao is entitled to costs and that costs should be
on a category 2B basis. I encourage the parties to agree costs and to file a joint
memorandum.

In the event that the parties are not able to agree, counsel for

Ms Xiao may file a memorandum within 15 working days of delivery of this
judgment. Counsel for Ms Sun may file a memorandum in reply within a further
10 working days thereafter. Memoranda should not exceed five pages.

___________________________________
Gordon J

