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Outcomes & Advisory Board Paper 
 

Title: Report on Liquor Licensing Trusts acting as Management Service Providers 
in the C4 Sector 

Unit: Gambling Compliance Group 
Date: 31 March 2017 
 
Key issues 

Three Liquor Licensing Trusts (Trust House Ltd, Mataura Licensing Trust and Invercargill 
Licensing Trust) currently provide Management Services to their own gaming societies.  

The three Liquor Licensing Trusts act as key persons for both the society (Class 4 operator) 
and venue (Class 4 venue) which we consider creates several breaches of the Gambling Act 
2003 (the Act) specifically in relation to an operator’s license where they cannot operate as 
both key persons for a society and venue.  

These breaches also relate directly to the ability of the three gaming societies (Trust House 
Ltd, the Trusts Community Foundation and Invercargill Licensing Trust) to hold and/or be 
granted a Class 4 operator license. Additionally there may be further breaches of the Act due 
to the situation and circumstances relating to these Liquor Licensing Trusts acting as MSP to 
themselves. 

The three MSPs are aware of the situation but hold varying views regarding their status 
under the Act. 
 
Action sought Timeframe  
Agree to one of the proposed options for the Gambling Compliance 
Group to engage with the Licensing Trusts regarding the breaches 
under the Gambling Act 2003.    

By 5 April 2017 

 
Author 
Name Position  Direct phone line Suggested 1st contact 
Daniel Dominey Gambling Inspector   
 

Sign-off (Team Leader level) 
Name Position  Direct phone line Suggested 1st contact 
Sonya Karatau-Neeson Team Leader   
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Purpose  

1. The purpose of this paper was to provide better visibility for the role Licensing Trusts 
(LT) play in the C4 Sector and identify any issues, concerns and/or risks that may exist 
with the roles and operations of LT with societies and venues.  

2. The paper also proposes options for consideration regarding how the Department of 
Internal Affairs (the Department) should proceed with the LT on potential breaches 
under the Gambling Act 2003 (the Act) and Management Services Providers.    

3. This paper specifically covers five keys areas as follows:  

a) how many licensing trusts provide MSP services in the C4 sector;  

b) what is the background, nature and function of licensing trusts which provide 
MSP services in the C4 sector;  

c) what sections of the 2003 Gambling Act and related regulations apply to 
licensing trusts acting as MSPs in the C4 sector, what breaches if any are 
occurring;  

d) identify and assess any risks associated with the current circumstances of 
licensing trusts acting as MSPs in the C4 sector; and  

e) provides six options for consideration.  

Executive Summary 

4. Currently nineteen Licensing Trusts operate gaming machines in New Zealand, of 
which four have connections with a Management Service Provider (MSPs) and include: 
Invercargill Licensing Trust; Flaxmere Licensing Trust; Masterton Licensing Trust; and 
Mataura Licensing Trust.  

5. As part of a sector wide departmental MSP audit review initiated in 2016, three Liquor 
Licensing Trusts operating in the C4 sector as MSPs – being Invercargill Licensing Trust 
(ILT), Trust House Ltd (THL) and Mataura Licensing Trust (MLT), were identified as 
being in potential breach of the Gambling Act 2003 The Act.  

6. The three Liquor Licensing Trusts act as key persons for both the society (C4 operator) 
and venue (C4 venue) which we consider creates several breaches of the Act, 
specifically in relation to an operator’s license where they cannot operate as both key 
persons for a society and venue.  

7. The primary risk relates to the Conflict of Interest (COI) issues which arise from LTs 
having key people at both the society and venue levels, directly breaching sections 52 
and 67 of the Act. Both of these sections are framed to prevent grant capture 
occurring by prohibiting the same key people at both the society and venue level. 

8. These breaches also relate directly to the ability of the three gaming societies (Trust 
House Ltd, the Trusts Community Foundation and Invercargill Licensing Trust) to hold 
and/or be granted a C4 operator license. Additionally, there may be further breaches 
of the Act due to the situation and circumstances relating to these Liquor Licensing 
Trusts acting as MSP to themselves. 
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We have engaged with the three MSPs and they are aware of the situation but hold 
varying views regarding their status under the Act. The three MSPs are willing to work 
with the department on this issue.  

We sought a legal opinion from the Department’s Legal Group which confirms our view 
that the three Licencing Trusts are in breach of various sections of the Act.   

9. Six options are canvassed in this paper for the Board’s consideration and include: 
potential legislative change; legislative enforcement; absorption of MSP into a gaming 
society; subcontracting of MSP services to non-Licensing Trusts MSPs; take no further 
action; and a combination of options. The six options detail points for consideration 
and the pros and cons of each option.  

10. This paper is not recommending a preferred option rather presenting a range of 
options for discussion and consideration at the Board meeting. We do however seek 
the Board agreement to an option or further scoping both internally and with the 
three affected Licencing Trusts 

 
Decision required Response 
1. What action, if any, should the department take in regards to Licensing Trusts Yes / No 

Options 1 to 6. 
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Problem definition 

11. A recent amendment in 2016 to the Act has led to the addition of Management 
Services providers (MSPs) to the definition of Key Persons. Following this amendment 
we have identified breaches under the Act that relate to some LT acting as MSPs to 
themselves.       

Background 

How many Licensing Trusts provide MSP services in the C4 sector? 

12. There are currently nineteen Licensing Trusts operating in New Zealand, of which four 
have connections with a MSP and include:  

• Invercargill Licensing Trust (ILT); 
• Flaxmere Licensing Trust (Trust House Ltd); 
• Masterton Licensing Trust (Trust House Ltd); and  
• Mataura Licensing Trust (MLT). 

13. With the consolidation of two LTs into Trust House Ltd there are three entities 
(composed of Licensing Trusts) which are acting as MSPs to C4 societies and include:  

• Invercargill Licensing Trust (ILT) acting as MSP to ILT Foundation; 
• Mataura Licensing Trust (MLT) acting as MSP to the Trusts Charitable 

Foundation (TTCF); and the 
• Trust House Ltd (THL) acting as MSP to Trust House Foundation. 

14. Organisational charts detailing the structure of these three relationships is attached as 
Appendix A.  

 
15. While other Licensing Trusts1 do have C4 gaming they either have contracts with C4 

societies (e.g. Oamaru Licensing Trust going with Lion Foundation) or in the case of Mt 
Wellington Trust utilising a MSP that has no connection to itself  

  

The function and roles of Licensing Trusts as MSPs 
 
16. All three LTs (Invercargill, Mataura, Flaxmere and Masterton) are among the entities 

which were established in the 1940s and mid 1970s as a way of licensing the sale and 
consumption of alcohol2.  

17. At that time LTs were an effective monopoly on the sale of alcohol in their respective 
districts and owned and operated the venues where alcohol was sold. Any profits 
generated by LTs were distributed back to the local community as grants or by 

                                                      
1 The full list of Licensing Trusts (and their related gaming societies) in the C4 sector are as follows: Ashburton LT – Lion 

Foundation; Birkenhead LT Group – Lion Foundation; Cheviot LT – TTCF; Clutha LT – TTCF; Flaxmere LT – Trust House; 
Geraldine LT – The Southern Trust; Hawarden LT – TTCF; Invercargil LT – ILT Foundation; Masterton LT – Trust House; 
Mataura LT – TTCF; Mt Wellington LT – Mt Wellington LT; Oamaru LT – Lion; Porirua LT – Trust House; Rimutaka LT – Trust 
House; Te Kauwhata LT – TTCF; Portage LT – TTCF; Waitakere LT - TTCF; Wiri LT – TTCF. 

2 Historical information about Licensing Trusts has been taken from the 2014 report on Licensing Trusts called Challenges 
facing licensing trusts  which was completed by the NZ Controller and Auditor-General 
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assisting to fund the construction of public works (e.g. community and sports facilities) 
in a manner similar to how C4 gaming societies operate presently. In many ways the 
licensing trust model is a forerunner of the current C4 sector model. 

18. Members of LTs are elected to positions in conjunction with the three year cycle for 
local and national body elections, with members of the respective local communities 
being able to run for a position or vote to elect someone into a position with a local 
licensing trust. 

19. Currently LTs exist in several different forms; many no longer retain a monopoly on the 
sale of alcohol while others have ceased to operate; some retain control of venues 
while others lease them to third parties. 

20. With the introduction of Electronic Gaming Machines (EGMs) in the late 1980s they 
became part of LTs venues and operations.  A further development at this time was 
the amalgamation of all licensing trusts into one single organisation for the purposes of 
EGM gambling, which later developed into TTCF.  

21. However, several LTs (including ILT, Flaxmere and Masterton) have since resumed 
independent operations and formed their own gaming societies (ILT Foundation, and 
Trust House Foundation respectively) or chose to go with non-related gaming societies 
(such as Oamaru and Ashburton Licensing Trusts going with the Lion Foundation). 

Impacts on Licensing Trusts regarding amendments to the Gambling Act 2003 

22. Some LTs (ILT, MLT and THL) began providing services to their venues and their related 
gaming societies which would normally be carried out by the gaming society itself and 
later fall under the definition of MSPs under Gambling Amendment Act (No. 2) in 
October 2015. 

23. With the introduction of the Act in 2003 and the related definitions of Key Persons in 
relation to the holding of an operators and venue license; ILT, MLT and THL were found 
to be in breach of the Act (by being a key person in relation to both licenses which 
then breached sections 52 and 67 of the Act). 

24. After feedback by LTs, exemptions were added to the definition of Key Persons which 
exempted elected members of LTs from being key persons in their own venues via the 
Gambling Amendment Act 2005.  

25. This exemption only covers elected members of licensing trusts and only in relation to 
holding a venue operator’s license. It does not exempt the LTs themselves or any non-
elected members of licensing trusts who are key people at a C4 venue. 

26. At that time the Department considered the exemptions satisfactory to mitigate any 
risks associated with licensing trusts being key people in relation to holding both venue 
and operators licenses.  

27. With the addition the of Gambling Amendment Act (No. 2) bill in October 2015, MSPs 
were now deemed as Key Persons and the Department began an audit of all MSP 
entities in the C4 sector which initially included ILT, MLT and THL. 

28. After concerns were raised by ILT and MLT and THL the three LTs were removed from 
the main MSP audit pending the completion of this paper. 
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Nature and function of Licensing Trusts as MSPs  
 
29. ILT and MLT and THL provide differing levels of MSP related services by contract to 

their respective gaming societies. 

30. The range of services to be provided by any MSP in the C4 sector covers four key areas:  

• Grant process services; 
• Accounting services;  
• Venue services; and  
• Management/Secretarial/Administration (MSA) services3 

31. Services provided by the various licensing trusts as MSPs include:  

• ILT provides accounting and MSA services to ILT Foundation; 
• Trust House Ltd provides accounting, venue, grants and MSA services to Trust 

House Foundation; 
• MLT provides MSA and accounting services to TTCF. 

32. The contractual costs for each contract for a single financial year are : 

33. Staff levels for each MSP in gaming related duties include:  

• ILT – 3 staff employed; 
• MLT – 3 staff employed; and  
• THL – 14 staff employed.  

 
34. Further analysis of the costs is attached as Appendix B which also includes all MSPs in 

the C4 sector to present an accurate range and comparison of costs. 
 

The contractual structures differ amongst the three Licensing Trusts  

35. The contractual structures differ among the three LTs and are summarised below: 

• ILT has a contractual structure based around individual venues agreements 
and do not include a clear schedule of tasks; 

• THL has a contractual structure which defines all services it provides as 
“administration and secretarial duties” and does not have a clear schedule of 
tasks; 

• MLT has the closest approximate to a comprehensive contract but does 
include a clear schedule of tasks; and 

• All three contracts are for three years and contain termination clauses. 
 

                                                      
3 MSA can include all day to day book keeping, administration services such as payroll and banking, daily management of 

trust operations, liaison with the Department and other authorities, compliance work and any activity which is part of the 
normal day to day work undertaken by any gaming trust and which does not fall under the other three areas. 
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36. The contracts for each arrangement in our view do not meet the standards of other 
MSP contracts seen in the C4 sector and in the case of ILT and Trust House Limited did 
not include a clear schedule of work. 

Relevant sections of the Gambling Act and legal opinion 

37. The sections of the Act that relate to licensing trusts are: 

• Section 4 – Definition of a Key Person;  
• Section 4 – Definition of a Management Service Provider;  
• Section 52(1)(j) – Grounds for granting a Class 4 operators license;  
• Section 67(1)(m) – Grounds for granting a Class 4 venue license; and  
• Section 113(b)(c)(d)&(e) – Key persons must not be involved in certain 

activities and decisions 
 

38. There are several supplementary sections of the Act which may apply (depending on 
which primary section is in effect or other factors), these include: 

• Section 53A – Continuing obligations of a class 4 operator;  
• Section 58– Suspension or cancellation of a class 4 operators license; 
• Section 66– Secretary must investigate applicant for a class 4 venue license; 
• Section 72 – renewal of a class 4 venue license; 
• Section 74 – Suspension or cancellation of a class 4 venue license; 
• Section 116 – Society may limit or exclude operating costs of a corporate 

society; and  
• Section 118 – Certain persons must not seek, receive or offer benefits with 

improper conditions attached. 

The Department’s Legal opinion 

39. A legal opinion was sought in September 2016  In 
January 2017 an updated legal opinion was requested  

 Copies of both opinions are attached 
Appendix C. 

40. The key points from the Department’s Legal Group are as follows:  
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Identified breaches under the Gambling Act 2003 related to the three Licensing Trusts 

41. The following sections appear to be in effect for ILT, MLT and THL: 

• They are all MSPs (section 4); 

• The all have key people (section 4) at both the C4 operator (section 52) and C4 
venue levels (section 67) and are in breach of these sections; 

• The all are in direct breach of the Act under section 113; and 

• All three are likely to be in breach of other sections of the Act flowing from the 
breaches in sections 52, 67 and 113. 

42. Other potential breaches of the Act are in relation to  Trust House Ltd and possibly 
Mataura Licensing Trust under section 53A(c) where the costs associated with each 
MSPs contract may not be Actual, Reasonable or Necessary (ARN). 

43. It is important to note that an exhaustive check of the Act in relation to all or any 
sections which may be impacted by the current situation or any proposed options for 
change has not been undertaken. We consider that a decision on preferred course of 
action be made in the first instance before further analysis is undertaken in this area. 

 
44. It is worth noting that the legal opinion also covers previous grants or renewals of C4 

licenses for ILT, MLT and THL in that it  
 

 
 
Legal position of the three licensing trusts 

45. All three licensing trusts have provided information regarding the basis of their legal 
positions (as to why they are not MSPs or the manner in which their contracts are 
structured) which are summarised below: 

• ILT does not believe that the work they do falls within the term managerial 
(as it relates to MSPs) nor does it directly relate to the conduct of C4 
gambling (as noted in section (a) of the definition of a MSP which refer to 
services which “directly relating to the conduct of C4 gambling”. ILT have also 
indicated that they have structured their MSP contracts in relation to section 
113 of the Act4; 

                                                      
4 This position may explain why the MSP contract for ILT is titled and worded as a venue agreement as 113(1A)(b) 
provides an exemption from section (1)(c) of 113. 113(1)(c) directly relates to decisions about who will provide goods and 
services to the corporate society that conducts gambling at the class 4 venue. 113(1A)(b) says that subsection (1)(c) does 
not apply to the provision of services listed in the class 4 venue agreement. 
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• MLT have not sought a legal opinion but consider their work does not meet 
the definition of managerial as it is “financial and secretarial services”; 

• THL define themselves as an MSP and have accepted that they are in breach 
of the Act but their contract notes the work done by THL is specifically 
defined as “administration and secretarial services” despite having work 
which would fall into the areas of management, accounting and venue liaison 
services. 

46. These positions have been discussed with the Department’s Legal Group and Legal are 
of the opinion that  

 
Correspondence from True Legal Ltd 

47. The Department received a letter Mr Jarrod True (on behalf of Trust House Ltd) on       
21 November 2016 requesting that the Department take a purposive approach when 
applying the legislation to licensing trusts. This was submitted to the Department’s 
Legal Group for consideration. 

48.  
 
 
 

 

49.  
 

50. On 15 March 2017 we met with Mr True and Allan Pollard (CEO of Trust House Ltd) to 
discuss his letter and the position of Trust House Ltd. Mr True reiterated his position 
but both he and Mr Pollard acknowledged that THL was in clear breach of the Act. 
They were however, receptive to a full and lasting solution being found and co-
operating with the Department and other LTs on this matter. 

51. On 20 March 2017 Jarrod sent a further letter to the Department reiterating his 
concerns and highlighting what he considered several other secondary legal issues 
associated with the matter. 

 
Are there any similar situations we might be aware?   

52. We have not identified any known examples related to this particular situation before 
but this situation was identified in a 2015 paper titled: “Risk based audit model paper 
for Gambling Compliance Regulatory Approach to Management Companies and Key 
Persons post Gambling Amendment Bill No. 3”. This paper was made available to 
management at the time but it is not known if any further action was taken. 

Consultation 

53. In preparing this paper we have spoken directly with all three LTs via teleconference 
and meetings with  from TTCF, Mr Pollard from Trust House Ltd and 
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Mr True representing Trust House Ltd and Mt Wellington Trust. Consultation was also 
undertaken internally with: 

•  - Operational Policy 
•  - DIA Legal 
•  - Operations Support 
•  - Gambling Compliance 
•  - Compliance Analysis 

 
Identified areas of risk in relation to Licensing Trusts operating as MSPs 

54. We have identified several areas of risk in relation to LTs operating as MSPs in the C4 
sector, specifically if they are acting as MSPs to themselves or directly related entities 
(as in the case of Trust House Limited) and are discussed further below.  

 
Identified and potential breaches of the Gambling Act 2003 

55. Risks related to the Act where a breach has been identified or where a breach may 
possibly occur has been outlined above. 

56. We consider, that if the Act was enforced the potential outcome of the enforcement 
would be the suspension or cancellation of both the C4 operators and/or venue license 
for ILT, MLT and THL and the refusal to grant any further licenses in these areas. 

57. While the Department is required to act in the event of a breach being identified, and 
a suspension or a cancellation would immediately resolve the matter, such a course of 
action would have a direct, immediate and detrimental effect on the operations of ILT, 
MLT and THL. 

58. There is also the issue of the Department having been previously aware (prior to the 
inclusion of MSPs into the definition of Key Person) of a such breaches occurring under 
sections 52 and 67 and not having taken action at that time which may have created 
the legitimate expectation among ILT, MLT and THL that there was no issue. 

Historical Structure of Licensing Trusts 

59. The structure (having control and influence both at the venue and society level) of LTs 
predates both the introduction of EGMs into New Zealand and the Act. The primary 
purpose of a LT is to act in a manner similar to a gaming society by returning funds to 
the community. 

60. There is a risk of action taken by the Department disrupting the structure and 
functions of LTs and the legitimate question (by the LTs) of how the Act was structured 
given the historical position of licensing trusts as venue, society and MSP prior to the 
Act or any respective changes. 

Previous actions by the Department of Internal Affairs 

61. Concerns by LTs to the issue of key people in the Act was known at the time by the 
Department and action was taken in 2005 to rectify this (the addition of exemptions 
for elected members of licensing trusts via the Gambling Amendment Act 2005) the 
question could then be asked (by the affected LTs) in regards to the inclusion of MSPs 
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into the definition of Key Persons in the Gambling Amendment Bill 2015 as to whether 
the unique position of LTs was fully considered. Also consideration needs to be given 
to the potential message that such actions may have given to ILT, MLT and THL. 

 
 
 
 
Actual, Reasonable and Necessary (ARN) costs for MSPs 

62. Section 53A of the act includes the provision (53A(c)) that the costs incurred in 
conducting the gambling are actual, reasonable and necessary.  

 legitimate 
questions could be asked about whether costs are actual, reasonable or necessary 
when compared to each other but also when compared to the range of costs (and 
averages) across the MSP industry. The risk here is that the governance and strategic 
direction of the trusts may not align with the requirement of the Act to maximise 
returns to the community through funding. If this is found to be the case further 
investigation in regards to possible breaches of sections 113, 116, 117 and 118 may 
need to be considered. 

Risks associated with possible mitigation actions by the Department of Internal Affairs  

63. Any possible actions by the Department must be measured against the historical 
structure of LTs, as well as the previous actions by the Department. It is also worth 
noting that any perception by the rest of the C4 sector in relation to any action taken 
by the Department due to potential perceptions of favourable action, by the 
Department, towards LTs. Further, what flow on effects will any proposed changes 
have on the overall intent of Act, in regards to sections 4, 52, 67 and 113. 

Possible responses by MSPs, LTs and the larger C4 sector 

64. Regardless of any action taken by the Department there are multiple players in the C4 
sector who will observe the action taken. Primarily are the three MSPs themselves (of 
which two have previously indicated that they may seek to challenge the Departments 
position) but also other LTs and the wider C4 sector, who may perceive any action (or 
lack thereof) by the Department to be showing favour (to) or giving an unfair 
advantage for LTs given the development of the previous circumstances. 

 
Proposed options for consideration 
 
65. As noted earlier in the paper, licensing trusts are in prima facie breach of the Act by 

acting as MSPs to societies they are associated with (and thereby are key people in 
relation to the C4 operator and venue licenses), and that this position will neither 
abate or resolve itself, therefore urgency is recommended for the Department to 
undertake steps to resolve this issue. 

66. We have identified six options for consideration:  

1. Legislative change 
2. Legislative enforcement 
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3. Absorption of MSP into gaming society 
4. Subcontracting of MSP services to non LT MSP 
5. No further action 
6. Combination of options 

 
67. In brief, Options One and Two are the most complex to undertake as both require 

significant time and effort by the Department and an act of parliament to amend 
legislation.  

68. Option Three (absorption) is less demanding in time and resources but relies on a 
willingness of the affected LTs to work with the Department to bring about a solution.  

69. Option Four is similar to option three but allows for a third party MSP to undertake the 
work.  

70. Option Five, while maintaining the status quo, is inherently risk laden and unlikely to 
be sustainable over time.  

71. Option Six allows for a more holistic response by giving the option of addressing a 
wider range of concerns and risks but where any combined options would require 
more work and have a wider range of considerations and pros and cons. 

72. Some options require minimal consultation with the three LTs or the wider C4 sector 
while others require greater industry liaison and consultation. All three LTs have 
indicated a willingness to talk and work with the Department on these issues which 
indicates a good level of potential co-operation. 

73. These options are discussed in further detail below:  

Option One - Legislative Change 

74. This option entails that the Department address the current situation of LTs being key 
people at both the C4 operators and C4 venue level by undertaking various changes to 
the Act and related legislation. 

75. This would entail extending the exemption for elected members of a LT as key persons 
in relation to a C4 venue license to all members of a LT (elected or not).  Add new 
sections to the Act to address the specific situation of LTs as a whole. Such changes 
would end the current breaches of the Act by removing or amending the various parts 
of legislation and insert updated legislation which would address the situation and 
structure of LTs. There is the possibility of incorporating any legislative change into the 
current strategic review of Class 4 gambling policy. At this time Policy have not been 
consulted on this matter. 

76. Points to consider if taking this course of action: 

• is the structure and nature of LTs (i.e. being key people in relation to both a C4 
venue and operator’s license) significant or unique enough to warrant making 
potentially major changes to the Act; 
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• would the integrity of the Act, in relation to maintaining a separation between 
key people at the C4 venue and operators levels, be compromised by 
extending the key person exemption from elected members of LTs to all 
members of LTs when one of the specific provisions of the Act itself (sections 
52, 67 and 113) is to maintain a separation between key people in relation to 
C4 venue and operators licenses;  

• would such changes account for entities such as THL which is not a LT but is 
owned by a LT and is a for profit company; 

• what is the timeframe for enacting any such legislative change (which may be 
significant) and what does the Department do in the interim;   

• are there sufficient resources and political will to enact what could be 
potentially significant changes to the Act; and  

• what possible responses would such change elicit from the C4 sector or the 
public as a whole? 

77. The pros and cons of this option are highlighted in the box below: 

Pros  Cons 
• Legislative change would (if appropriate) 

correctly identify the specific (and unique) 
situation that LTs are in by acting as MSPs 
to themselves 

• Given the current disparities in the Act 
regarding key people and LTs, legislative 
change would directly address these 
disparities 

• It may take significant time to enact any 
legislative change; 

• Any change enacted may not be robust 
enough to ensure the integrity of the Act 
as it relates to separation of key people at 
the C4 venue and operators levels; 

• Legislative change may have unintended 
consequences in relation to current or 
future areas of the Act.  

• Potential negative reaction from the wider 
C4 sector and public 

Option Two - Legislative Enforcement 
78. This option would require the Department to enforce the Act as it currently stands in 

relation to the breeches identified and investigate all three LTs acting as MSPs to 
themselves. It would entail the:  

• suspension or cancellation of either the C4 venue or operator license for all 
three MSPs;  

• suspension or cancellation of both the C4 venue and operator license for all 
three MSP;  

• investigation into all three LTs regarding other potential breaches of the Act; 
and  

• further penalties for all three MSPs as per the requirements of the Act.  
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79. Such changes would immediately eliminate the breaches of the Act by following the 
various prescriptions (cancel, suspend and investigate etc.) set out in the Act but 
would be a purely mechanical response to the situation as it currently stands. 

80. Points to consider if taking this course of action: 

• how would the previous inaction by the Department in relation to the issues 
identified be viewed or affect any actions undertaken (ie legal challenge or 
cases to the Gambling Commission);  

• the highly punitive nature of any action undertaken in this vein and whether 
that reflects our responsive regulator approach; 

• the direct, immediate and highly damaging effect such actions would have on 
the LTs as C4 operators (by disrupting their operations 100 per cent);  

• The stated willingness of LTs to discuss and work through the issues identified; 
and 

• What possible responses would such actions elicit from the C4 sector or the 
public as a whole? 

81. The pros and cons of this option are highlighted in the box below: 

Pros  Cons 
• Enforcement would immediately remove 

the issue 
• Enforcement would create severe 

disruption to all three LTs and possibly the 
wider C4 sector 

• Enforcement would damage or destroy 
relationships between all three LTs and the 
Department 

• The potential inconsistencies in the Act or 
the Department’s previous actions would 
not be addressed or rectified 

• Disruption of funding to sections of the 
communities where all three LTs operate 

Option Three - Absorption of MSP services back into the parent C4 Society 

82. As the primary cause of the current breaches of the Act is the undertaking of services 
normally done by C4 societies themselves, but now by MSPs, one solution is for the 
three affected C4 societies (ILT Foundation, TTCF and Trust House Foundation) to take 
the current work done by the MSPs back into the parent C4 societies. It would entail: 

• the three C4 societies ceasing or not renewing to contract part or all of their 
internal operations to a MSP; 

• the three C4 societies undertaking all work that is required by the C4 society 
itself; and  

• sufficient time and resources to undertake such work as is currently contracted 
to a MSP; and 
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• a moratorium on any legislative action by the Department for a specified 
period of time to allow the affected C4 societies to make sufficient changes to 
their operations. 

83. These actions would remove any identified breaches of the Act as they relate to MSPs 
but would not address the larger issue of LTs acting in the C4 space. 

84. This course of action would require that the Department initially make a clear and 
specific decision about what action (i.e. legislative enforcement) it would take once 
any moratorium on action had expired and communicate that clearly to the affected 
corporate societies to ensure a clear understanding by those societies of the failure to 
change their circumstances as it relates to MSPs. 

85. Points to consider if taking this course of action: 

• What would the duration of the moratorium be; and 

• What action would the Department take if the societies did not absorb back all 
functions currently undertaken by a MSP; and 

• What contractual conditions (exit clauses etc.) in the MSP contract with the C4 
society might be triggered by such an action; and 

• What possible responses would such actions elicit from the C4 sector or the 
public as a whole? 

86.  
 

87. The pros and cons of this option are highlighted in the box below: 
 

Pros  Cons 
• Works in conjunction with the affected 

corporate societies to uphold the integrity 
of the Act 

• Provides a timeframe for actions to be 
undertaken by societies to remove/resolve 
the current breaches 

• Provides flexibility of response by the 
Department 

• Minimizes disruption to the societies 
community funding 

• Societies required to take on work not 
currently done 

• Associated costs to C4 societies taking on 
new work 

• MSPs lose work 
• Potential contractual penalties to societies 

for breaking contracts 

Option Four - Subcontracting MSP services to a non-LT MSP 

88. This option is identical to option three except that societies are allowed to contract out 
their services to outside MSPs (i.e. if ILT was to contract to Maxserv) except MSPs that 
have any connection to them (i.e. like ILT to ILT Foundation) and where acting as a MSP 
would create any breaches of the Act. 
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89. There may be other issues related to MSPs working for LTs, but at this time that 
information is not known as the sector wide MSP audits have not been completed. 

90. As the primary cause of the current breaches of the Act is the undertaking of services 
normally done by C4 societies themselves but now by MSPs, this solution is for the 
three affected C4 societies (ILT Foundation, TTCF and Trust House Foundation) to 
contract for MSP services only with MSPs that would not create a deliberate breach of 
the Act (specifically around key persons). It would entail:  

• the three C4 societies ceasing or not renewing to contract part or all of their 
internal operations to their current MSP; 

• the three C4 societies re-contracting all work that is required by the corporate 
society to another MSP through a fair and open tender process; 

• sufficient time for current MSP contracts to expire;  

• adequate consideration of any MSPs being contracted to a LT; and 

• a moratorium on any legislative action by the Department for a specified 
period of time to allow the affected C4 societies to make sufficient changes to 
their operations. 

91. These actions would remove any identified breaches of the Act as they relate to MSPs 
but would not address the larger issue of LTs acting in the C4 space. 

92. This option would require that the Department initially make a clear and specific 
decision about what action (i.e. legislative enforcement) it would take once any 
moratorium on action had expired and communicate that clearly to the affected 
corporate societies so as to ensure that full understanding by those societies of failure 
to change their circumstances as it relates to MSPs. 

93. Points to consider if taking this course of action: 

• what would the duration of the moratorium be; 

• what action would the Department take if the societies did not re-contract 
their work to another suitable MSP or reabsorb it back into themselves;  

• what contractual conditions (exit clauses etc.) in the current MSP contract with 
the C4 society might be triggered by such an action (if societies are forced to 
terminate their contracts);  

• what contractual structure would the Department want to see for any new 
contracts; and 

• what possible responses would such actions elicit from the C4 sector or the 
public as a whole.  

94. The pros and cons of this option are highlighted in the box below: 
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Pros  Cons 
• works in conjunction with the affected 

corporate societies to uphold the integrity 
of the Act 

• provides a timeframe for actions to be 
undertaken by societies to remove/resolve 
the current breaches 

• provides flexibility of response by the 
Department 

• minimizes disruption to the societies 
community funding 

• potential costs increases with contracting 
outside MSPs 

• current MSPs lose work 
• potential contractual penalties to societies 

for breaking contracts 
• Arrangements that may be effective in 

producing good outcomes for the class 4 
sector are disrupted. 

 
Option Five - No further action to be taken 

95. This option entails the Department undertaking no further action in relation to the 
identified breaches of the Act, the wider situation or risks identified. It would entail 
that the Department: 

• leave the current breaches of the Act as the currently stand; 

• allow the three LTs to continue operations as they currently are; 

• make no further issue of the matter to affected LTs; and 

• communicate its acceptance of the status quo to the affected LTs. 

96. This option, to require no further action from the Department, comes with a range of 
risks and concerns remaining unaddressed. In undertaking this option the Department 
would in effect be legitimising the status quo and the identified breaches of the Act 
that LTs are currently involved in. 

97. The wider implications of this option would need to be carefully considered as the 
potential for a ripple effect across the C4 sector is considerable due to the 
fundamental nature of the Key Person provision in the Act which the current breaches 
relate to. 

98. The pros and cons of this option are highlighted in the box below: 

Pros  Cons 
• Minimal action or effort required by the 

Department 

• No disruption to Licensing Trusts and their 
existing funding models to community 

• Legitimates the current state of affairs in 
an unstructured and unfocused manner  

• Potential for severe regulatory failure (i.e. 
known risks not addressed) 

• Department seen to be failing to uphold 
the Act (reputational risk) 

• Potential for backlash from the wider C4 
sector and public due to negative 
perceptions 

• Likely reduction in scope for further action 
by the Department in similar areas 

RELE
ASED U

NDER THE O
FFIC

IAL I
NFORMATIO

N ACT 19
82



  
  
  

IN-CONFIDENCE                                                                    Page 18 of 24 

 

 

Option Six - Combined Response 

99. This option allows for a more flexible and holistic approach to the situation where any 
immediate concerns (such as any current breaches of the Act) can be addressed but 
where possible changes to the Act can also be undertaken later to shore up any issues 
that may exist with the Act in its current form. It would entail: 

• the Department identifying what areas of risk need to be mitigated and then 
staggering its responses;  

• a clear understanding of the potential complexity a combined response would 
require; 

• a more multilateral response by including the affected LTs in consultation and 
discussion;  

• The Department clearly signalling, to the affected LTs, what the full range of 
actions the Department would take. 

100. This option would require the Department to take a larger view of the situation with 
consideration of an immediate or mid-term response (i.e. undertaking the absorption 
option) while also undertaking more long term options as well (i.e. legislative change). 

101. This option has the potential to address the full spectrum of issues which have been 
raised, but where an extended timeframe is required due to the complexity of 
response. 

102. Points to consider if taking this course of action: 

• what is the overall spectrum of responses;  

• does the Department have the time and resources to undertake such an 
action; and 

• what further work needs to be undertaken to prepare for such a response; and 

• Is there a simpler option? 

103. The pros and cons of this option are highlighted in the box below: 

Pros  Cons 
• Option would be full spectrum and 

comprehensive 

• Allow for the affected parties to be 
consulted fully 

• Identify and mitigate any current issues or 
ambiguities with the Act 

• Complex planning and response required 

• Extended timeframes 

• Greater allocation of resources required 

 
Next Steps 

104. If any option is chosen, further work will be required before any specific action is taken 
to ensure the following: 
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• That any action taken is comprehensive and fully explored 

• That all legal and policy ramifications are identified and understood 

• That all appropriate parties are consulted 

105. In regards to choosing specific options the following work would need to be 
undertaken: 

• Option One: DIA Policy and Legal would need to be consulted to ensure that 
the integrity of the Act was being maintained but that any specific legislative 
changes were not creating any unconsidered changes in the Act; 

• Option Two: Clear and unambiguous messaging would need to be 
communicated to the affected LTs as well as the rest of the C4 sector and 
public; 

• Option Three: Timeframes for action would need to be considered carefully in 
line with any contractual exit clauses and legal assurances to the affected 
parties; 

• Option Four: Timeframes for action would need to be considered carefully in 
line with any contractual exit clauses, tender processes and legal assurances to 
the affected parties; 

• Option Five: DIA Policy and Legal would need to be consulted to ensure that 
the integrity of the Act was being maintained and that any regulatory and 
reputational risks were being managed; 

• Option Six: As per the other options chosen. 
 
Decisions required 
 

Decision required Response 
What action should the Department undertake?  
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Appendix A: Organisational Charts  
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Appendix B: Costs Across the MSP Sector 
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Appendix C: Legal opinion September 2016 

RELE
ASED U

NDER THE O
FFIC

IAL I
NFORMATIO

N ACT 19
82

doyleli
Typewritten Text

doyleli
Typewritten Text
Withheld in full under section 9(2)(h) of the OIA



 

 Page 2 of 4 

RELE
ASED U

NDER THE O
FFIC

IAL I
NFORMATIO

N ACT 19
82



 

 Page 3 of 4 

RELE
ASED U

NDER THE O
FFIC

IAL I
NFORMATIO

N ACT 19
82



 

 Page 4 of 4 

 

 

 

RELE
ASED U

NDER THE O
FFIC

IAL I
NFORMATIO

N ACT 19
82



Page 1 of 7 

Appendix D: Legal opinion February 2017
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Memo to OAB 
To Cath Anyan, GCG OAB 

From Daniel Dominey, Gambling Compliance Group, Christchurch  

Governance  committee OAB 

Date of OAB meeting 01/09/2017 

Subject Licensing Trusts acting as Management Service Providers for 
Class 4 gaming societies 

Purpose of the Memo 
This memo is to highlight the issue of Liquor Licensing Trusts operating as Management 
Service Providers (MSPs) to Class 4 (C4) gaming societies where a licensing trust is a key 
person at both the MSP and society levels and therefore breaching the 2003 Gambling Act 
(the Act). 

This issue appears to have arisen from previous amendments to the Act regarding licensing 
trusts and the passing of the gambling Amendment Act (No 2) in 2015 which included the 
definition of MSP. 

Additionally a decision regarding what action the Department needs to take in order to 
address these breaches is required. 

Summary 

The issues relating to licensing trusts operating as MSPs to themselves is one of significant 
concern as there are a range of issues which, if not properly addressed, have the potential to 
create further concerns for the both the Department and the Class 4 sector. 

Previously the issue of licensing trusts being in breach of the Act as key people has been 
considered mitigated by a provision put into the Act in 2005, which exempted elected 
members of licensing trusts from being considered key people. However as the exemption 
explicitly covers only elected members and not any other person employed by the licensing 
trusts or the licensing trusts themselves there remains issues that are unaddressed. 

Further as the three affected licensing trusts have structures and operations which are much 
closer to that of other C4 societies rather than clubs or NZRB venues it is advised that any 
move made to allow licensing trusts to operate with similar would, in effect, be waiving the 
key person restrictions for a C4 society. 

It is recommended that this matter be resolved in the short to medium term, by taking steps 
to address the current issues of licensing trusts being in breach of the Act within the current 
framework of the Act but also by considering changing the relevant sections of the Act in the 
long term so that the identified issues would be removed. 
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Background 

Three licensing trusts have been identified as providing MSP services to gaming societies 
directly linked to themselves and therefore breach the Act by placing them as key people at 
both the society and venue level. 

They are Invercargill Licensing Trust (ILT), Mataura Licensing Trust (MLT) and Trust House Ltd 
(THL) which respectively provide MSP services to ILT Foundation, TTCF and Trust House 
Foundation. 

Sections 52, 67 and 113 of the Act prohibit key people being at both the society and the 
venue level. These sections exist to prevent conflicts of interest within the C4 sector. The 
only exceptions to these prohibitions relate to Clubs, C4 venues operated by the NZ Racing 
Board and to licensing trusts but only to board members elected by the public to the 
licensing trust board. 

In the case of licensing trusts, these exemptions do not extend to individuals employed by 
licensing trusts or those who are associated with licensing trusts in any way.  

The exemption regarding key people at licensing trusts was added in 2005 due to the 2003 
Gambling Act not addressing the matter of licensing trusts operating as MSPs to themselves. 
At the time the Department was satisfied that this mitigated any issue as MSPs were not 
considered key people. 

In 2015, MSPs were added to the Act and licensing trusts were again in breach of it. 

Additionally, in 2016 the Department initiated a sector wide audit of MSPs in the C4 space 
(including the three licensing trusts) and one of the findings of that audit was that several 
MSPs (Trust House and  which had close links to the 
gaming societies they acted for had much higher costs and much less robust contractual 
arrangements than other MSPs  which were clearly separated from 
those they were contracted to work for.  

Trust House Ltd was found to have the highest costs of any MSP in the C4 sector, at a rate of 
$800,000 per annum, which was well in excess of both the industry average (see APPENDIX) 

Discussion 
As licensing trusts meet the definition of both key person and MSP there is a clear breach of 
the Act occurring. 

The previous position put to the Department on this matter (a memo from Operation Policy 
dated September 2016) made the argument that the “mischief” the respective sections of 
the Act were designed to prevent did not exist in the case of licensing trusts because they 
were similar to clubs and NZRB venues, where key person restriction did not apply. This 
argument was based on two premises: 

• Licensing trusts are not for profit bodies that raise funds for philanthropic purposes 

• The structure and organisation of licensing trusts was similar to that of clubs and 
NZRB venues and as such there was a practical imperative to allow such an 
arrangement 
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However any and all legally operating C4 societies are not for profit bodies which generate 
funds for philanthropic purposes (ie to return to the community) and the structure of the 
three licensing trusts in question is much closer to that of other C4 societies than a club or a 
NZRB venue. 

All three licensing trusts have C4 operations which encompass multiple venues, and in the 
case of two (TTCF and Trust House Foundation) across multiple areas or territories.  

Also, unlike clubs which are limited to a single 18 machine venue, there is no restriction on 
any licensing trust to a single venue or a capped number of venues or machines. 

In addition both clubs and NZRB venues use C4 machines to raise funds for themselves and 
have no obligation to return any funds to the wider community while the three gaming 
societies associated with licensing trusts must distribute funds to the greater community and 
are expressly prohibited from making grants to themselves under the Act. 

Therefore removing the key person restrictions from licensing trusts acting as MSPs would, 
in effect, be granting a key person waiver to the three C4 gaming societies. Such an 
arrangement would not only remove core prohibitions of the Act for these societies but it 
would also fundamentally alter the C4 landscape by creating an uneven playing field due to 
any licensing trusts based society no longer having to abide by the key person requirements 
of the Act while other C4 societies would remain restricted by them. 

Finally, as the Act does not allow licensing trusts to operate as they currently do, and there is 
no short or mid-term option to change the Act, legitimating their current state of affairs 
would leave the Department open to challenge by other actors in the C4 space as well as the 
wider public. 

The risks of allowing the current state of affairs to continue or seeking to expand the current 
exemptions licensing trusts have without altering the Act would be far greater than any 
benefits the potential solution of allowing or legitimating the current state of affairs could 
provide. 

While it can be argued that the “mischief” which the relevant sections of the Act prevent 
does not arise in relation to licensing trusts operating as MSPs, and that removal of this 
restriction for licensing trusts would be similar to clubs or racing board venues such mischief 
has occurred within the C4 space (operation Chestnut) and the structure and organisation of 
licensing trust related gaming societies is almost identical to mainstream C4 societies  rather 
than clubs or NZRB venues (which are either singular entities with a cap on the number of 
gaming machines (18) or organisations which raises funds purely for racing and with no 
ability to return funds to the greater community). 

Further, while the means of electing board members to licensing trusts can provide some 
mitigation to the risks noted, that mitigation does not extend to other individuals employed 
by licensing trusts or prevent licensing trust related gaming societies from taking on C4 
venues not connected to that licensing trust (as is noted in the case of TTCF). 

 

 

RELE
ASED U

NDER THE O
FFIC

IAL I
NFORMATIO

N ACT 19
82



  Page 4 of 4 

Suggested further action 

It is recommended that the Department seek to address the current breaches of the Act as 
they exist by considering options three; four and six as set out in the OAB paper from April 
2017 (see APPENDIX) in the short to mid-term while considering changing the related 
legislation in the long term. 

These options entailed writing to the affected licensing trusts/gaming societies and setting 
out that the Department considers them to be in breach of the Act, inviting comment from 
them on this matter and requesting they propose how to address the issue. 

The Department would provide a reasonable timeframe for this to take place and would only 
enforce legislation if a licensing trust had not undertaken any action in this regard. 

These options have the advantage of both engaging with the licensing trusts, setting a 
workable timeframe for action and making clear what possible outcomes exist. 

Further such an approach would minimise any disruption to both the related gaming society 
and funding to the community. 
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How much do Licensing Trusts distribute in grants to the community compared to the rest of 
the sector and the sector overall? 
 
Society Distributions GMAS 2016 Rate of Return 

Invercargill Licensing Trust (ILT) $4,080,329 43.44% 

Trust House Foundation (THF) $3,843,465 44.47% 

TTCF $14,301,150 47.11% 

Mt Wellington Licensing Trust $1,115,718 49.30% 

Licensing Trusts Sub-Total $23,340,494 46.08% 
Other Non-Club Operators $249,340,662 42.34% 
Total $273,093,494 42.64% 
 
Where are those grants going? 
 
PGF Grants database shows $30.8M grants from these operators in 2016 as follows: 

 

Territorial Area Amount %
Ashburton 7,303$                  0.02%
Auckland City 19,259,403$        62.43%
Buller 432,874$              1.40%
Carterton 19,400$                0.06%
Central Otago 158,414$              0.51%
Christchurch City 648,850$              2.10%
Clutha District 955,369$              3.10%
Dunedin City 428,837$              1.39%
Franklin District 3,850$                  0.01%
Gisborne 1,000$                  0.00%
Gore 626,892$              2.03%
Hamilton City 47,953$                0.16%
Hurunui 104,317$              0.34%
Invercargill City 4,099,283$          13.29%
Lower Hutt 10,400$                0.03%
Manawatu District 56,220$                0.18%
Masterton 668,722$              2.17%
National 819,661$              2.66%
Nelson 30,000$                0.10%
New Plymouth 17,501$                0.06%
Palmerston North 46,742$                0.15%
Porirua 6,368$                  0.02%
Shared TLAs 1,417,479$          4.60%
South Taranaki 11,799$                0.04%
South Wairarapa 26,470$                0.09%
Southland 49,838$                0.16%
Stratford 38,060$                0.12%
Tararua 4,000$                  0.01%
Tasman District 5,000$                  0.02%
Waikato District 176,126$              0.57%
Waimakariri District 38,492$                0.12%
Waitaki District 86,572$                0.28%
Wellington City 312,260$              1.01%
Whakatane 10,000$                0.03%
Whangarei 221,698$              0.72%
Total 30,847,153$        100.00%
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What are the Number of venues and machines of the LTs compared to the rest of the sector 
and as part of the sector as a whole? 
 
See summary table, based on numbers as at 30 June 2017: 

 

Details for each operator as at 30 June 2017 are outlined in the following table: 

 

Societies EGMs % EGMs Venues % Venues
Licensing Trusts 946 7% 77 8%
Rest of Sector 11819 93% 859 92%
Grand Total 12765 100% 936 100%

Societies EGMs % EGMs Venues % Venues
AIR RESCUE SERVICES LIMITED 483 4% 36 4%
BLUE WATERS COMMUNITY TRUST 27 0% 2 0%
BLUESKY COMMUNITY TRUST LIMITED 90 1% 6 1%
CERT Your Local Gaming Trust Limited 139 1% 9 1%
CONSTELLATION COMMUNITIES TRUST LIMITED 80 1% 5 1%
DRAGON COMMUNITY TRUST LIMITED 117 1% 7 1%
FIRST LIGHT COMMUNITY FOUNDATION LIMITED 62 0% 4 0%
FIRST SOVEREIGN TRUST LIMITED 518 4% 33 4%
FOUR WINDS FOUNDATION LIMITED 401 3% 26 3%
GRASSROOTS TRUST LIMITED 513 4% 36 4%
ILT FOUNDATION 163 1% 10 1%
INFINITY FOUNDATION LIMITED 223 2% 15 2%
KAIWAKA SPORTS ASSOCIATION INCORPORATED 8 0% 1 0%
MAINLAND FOUNDATION LIMITED 220 2% 14 1%
MANUKAU COUNTIES COMMUNITY FACILITIES CHARITABLE TRUST 90 1% 5 1%
Milestone Foundation Limited 18 0% 1 0%
MT WELLINGTON FOUNDATION LIMITED 36 0% 2 0%
New Zealand Community Trust 2060 16% 152 16%
New Zealand Racing Board 476 4% 42 4%
OXFORD SPORTS TRUST INC 209 2% 13 1%
PELORUS TRUST 404 3% 26 3%
PUB CHARITY LIMITED 1688 13% 131 14%
REDWOOD TRUST INCORPORATED 18 0% 1 0%
SOUTHERN VICTORIAN CHARITABLE TRUST INC 41 0% 4 0%
THE AKARANA COMMUNITY TRUST LIMITED 63 0% 4 0%
THE BENDIGO VALLEY SPORTS AND CHARITY FOUNDATION 145 1% 11 1%
THE LION FOUNDATION (2008) 1780 14% 129 14%
THE NORTH AND SOUTH TRUST LIMITED 169 1% 11 1%
THE PEGASUS SPORTS FOUNDATION LIMITED 38 0% 3 0%
THE SOUTHERN TRUST 734 6% 63 7%
THE TRUSTS COMMUNITY FOUNDATION LIMITED 566 4% 54 6%
THE WHITEHOUSE TAVERN TRUST BOARD 18 0% 1 0%
TRILLIAN TRUST 558 4% 36 4%
TRUST AORAKI LIMITED 134 1% 13 1%
TRUST HOUSE FOUNDATION 181 1% 11 1%
YOUTHTOWN INCORPORATED 295 2% 19 2%
Grand Total 12765 100% 936 100%
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